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Def endant :

By:

THE CLERK:

Commpbn Sense, et al.

THE COURT:
THE COURT
THE COURT:

Mel i ssa Kasnitz, Esquire

U. S Departnent of Justice
Cvil Division

20 Massachusetts Avenue, N W
Room 6114

Washi ngt on, DC 20530

Dani el Bensing, Esquire

Kyl e Freeney, Esquire

Ri chard Lepl ey, Esquire
---000---

Fri day, Decenber 14, 2007 10:00 a.m
PROCEEDI NGS

*kkk*k

Nunmber 6. Civil 07-3758, Veterans for

versus --

Does the court reporter need a rest?
REPORTER: |'m okay. Thank you.

You' re okay?
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THE COURT REPORTER: Yes. Thank you, your Honor.

THE CLERK: -- versus R Janmes N chol son, et al

MR ERSPAMER: Good norning, your Honor.

Gordon Erspaner for the plaintiffs.

MS. MOSER:  Good norning, your Honor

Heat her Mbser for the plaintiff.

MR WOLI NSKY: Good norni ng, your Honor

Sid Wl insky, co-counsel for plaintiffs.

MR. BENSI NG Daniel Bensing with the Justice
Department for the defendants. Wth nme at counsel table are ny
col | eagues, Kyle Freeney, and Richard Lepl ey.

MS. KASNI TZ: Melissa Kasnitz also for the
plaintiffs.

THE COURT: Terri, who handed this -- where did this
cone fron®

THE CLERK: Plaintiffs.

MR. ERSPAMER. Those are graphs that we'd like to

4

use in the oral argunent to refer to in the oral argument.

THE COURT: Well, okay. Al right.

MR. BENSI NG  Your Honor, we object. W think it's
an i nappropriate surreply.

THE COURT: | beg your pardon

MR. BENSING We think it's an inappropriate
surreply, your Honor -- the letter

THE COURT: An inproper what?

MR. BENSING Surreply. It was submitted after our

reply.

THE COURT: Onh, yeah. Well, obviously.

MR. ERSPAMER We're tal king about two different
things -- I'mtal king about the graphics -- is what | was

Page 3



14
15
16
17
18
19
20
21
22
23
24
25

© 00 N o o A~ W N PP

I o = S T e e e
o N o b W N B O

071214SCONTI O1F. t xt

tal king about. |It's set to the statute, somewhat.

THE COURT: Al right. Before we start 1'd like to
ask the plaintiff this. |[|'ve read all the documents and
they're certainly voluninous. And in reviewing the lawin this

matter -- know that the Congress has enacted laws and it pretty
well restricts the jurisdiction of this Court.

And al so there is case |law also that restricts the
jurisdiction in various aspects that this Court has to do.

nean, being in synpathy with the problemis one thing, but

bringing -- ny having jurisdiction is sonething else.

And knowi ng the strictures that |'munder with

reference to jurisdiction -- assum ng arguendo that | have
5
jurisdiction, what do you think I can do?

MR. ERSPAMER Well, the relief that we're seeking
in the conplaint is solely declaratory injunctive relief, and
then they' Il tell you specifically.

THE COURT: Tell me -- you're witing the order
You're the judge --

MR. ERSPAMER:  Yes.

THE COURT: -- and you're witing the order. What
does it say?

MR. ERSPAMER Well, there are -- the injunctive
relief aspect has two parts to it. There's the health system
part of it, and there's the adjudication systempart of it. On
the health system the conplaint clearly alleges that they're
not providing the care required by the federal statute to
vet er ans.

The relief we received there would be in an order
enjoining the VA fromrefusing to treat the veterans and
specifically in the context of a suicide --
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THE COURT: Enj oi ni ng what ?

MR ERSPAMER: Enj oi ned the veterans adm nistrator
fromrefusing to treat veterans as required by federal statute,
nmedi cal care and treatnment, that's nunber one. Nunber two, on

t he adj udi cation side --

THE COURT: Where did the Court get jurisdiction to
do that?

6

MR. ERSPAMER  The jurisdiction --

THE COURT: What was the problen? Did they have a
due process problenf?

MR. ERSPAMER  There's a due process claimin the
case, and there's also a claimfor the --

THE COURT: Were's the due process in that? |'m
not arguing with you. I'mtrying to find out because |I'm going
to have to nake a decision to this thing. | want to be clear
on where we're going.

MR. ERSPAMER  COkay. On the due process issue -- on
the nmedical side is different fromthat on the adjudication
side. So let nme -- let nme address the due process issue and
the medi cal side. Basically, there is no procedure by which a
veteran can enforce the right to health care. There's no
procedure set up; there's no conplaint procedure; there's
nothing. There is no procedure. And so, therefore, defendants
can deny health care to Iraq, Afghanistan veterans com ng back
with inmpunity. There is no procedure, and that is a violation
of due process because due process requires a right to a
meani ngf ul hearing at a meaningful time with respect to your
property rights, and it's very clear in the Ninth Crcuit under
Devi ne versus Cleland that veterans benefits are a property
ri ght under the due process cl ause.
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So we would clearly have a -- the -- that side of

the case -- the health side of it is usually very sinple for
7

due process because npbst cases you argue about what process is
due when you have an existing procedure, and there's a system
set up for health care or for adjudication. There is no
system

THE COURT: So you want the Court to inaugurate that
whol e syst enf?

MR. ERSPAMER No. Not at all

THE COURT: What do you want ne to do?

MR. ERSPAMER W want the Court to enjoin the

defendants fromrefusing to provide health care to veterans as
required by federal statute.

THE COURT: Al right. That's nunmber one. Wat's
nurmber two?

MR. ERSPAMER  COkay. Nunber two. Well, let's shift
over to the adjudication side. W have problens in this case
wi t h unconsci onabl e delays in adjudicating clains. That is a
vi ol ati on of due process.

We have -- we have instances -- Collaro versus West
which we cited in our brief. 13 years to get a case to the
Court of Veterans Appeals, 13 years. People are dying. People

are abandoning their clains. The fanmly nenbers --

THE COURT: -- on one individual claim
MR ERSPAMER:  Pardon ne?
THE COURT: You know, | can't deal w th individua
cl ai ns.
8
MR. ERSPAMER. W don't have anything on individua
claims. Wat we ask the Court to do --
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THE COURT: | never said -- what you're dealing with
is procedure, right?

MR. ERSPAMER  Yeah. W're dealing with procedure;
we're dealing with systenic delay; we're dealing with not
i ndi vi dual case delay, we're dealing with systenic del ay.

THE COURT: We're going to get this argunent al
together. We will later on. So that's -- yeah, | got nunber
one. \What's nunber two now, in short?

MR. ERSPAMER  Ckay. Nunber two is to enjoin -- to
set standards in effect through an injunction which you have to
handl e clainms within a certain period of time. The m ni mum
time required to due process that's the -- the second thing is
we have all these abhorrent administrative practices that have
come into play in the VA. And we'll give you sone exanpl es.
Dictating results in the cases.

There's one in the conplaint about the tota
di sability based upon the individual and enployability. What
had happened -- what happened -- well, this was investigated by
t he GAO

They were -- well, what had happened was the centra
of fices in Washington -- the VA decided there were too many
grants on total disability, and so they sent an edict around,
and they said, don't stop granting these cases, stop inferring

9

them stop hel ping the veterans on these kinds of places --
cases. And the grant rate went down 97 percent overnight.
What is the due process issue there?

The veterans were not getting a hearing on the
nmerits in front of tribunals and the regional offices. They
were rather the result of being dictated en nasse with al

these clains to be denied. And the same thing is happeni ng out
Page 7
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with the PTSD cases. W want injunctive relief to stop that
nmonkey business -- but if you -- | could have -- you could cal
it that to enjoin the VA fromdoing those types of things that
vi ol ate the due process rights of the veterans.

W have -- we have several other parts of the case
related to injunctive relief. There's the adjudication
m sconduct. Let me quickly explain that issue. The VA has an
i ncentive conpensation systemthat encourages --

THE COURT: | nean the thing is all | want is very
shortly if I may -- for me to issue an order the VA is
prohi bited fromusing msconduct. Wat is that --

MR. ERSPAMER  Well, I'mgoing to explain the
m sconduct. It's going to be nore specific than that. | am
going to be very specific regarding that.

THE COURT: That's what I'mtrying to get at.

MR. ERSPAMER  Here's what happened. |In order to
get work credits and get higher incentive conmpensation awards,

the VA enpl oyees were taking docunents out of the veterans

10
file -- like nmedical reports -- putting themthrough the
shreddi ng machi ne and then remandi ng the case with no tine
expenditure -- or very mniml -- back to the regional office.

They garnered the work credit. They were doing this to
t housands of cases. Two of them got indicted by the federa
system-- pled guilty to doing that with thousands of veterans
clains file. So what can you do?

THE COURT: What |I'mtrying to do is to get in very
di stinct |anguage --

MR. ERSPAMER. Ri ght.

THE COURT: -- what kind of relief you want and --

MR ERSPAMER: -- it's purely injunctive
Page 8
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and decl aratory.

THE COURT: -- and all the exanples you give ne
don't tell me nuch about the type of relief you want other
than they may be the very things | have no control over at all

MR. ERSPAMER  Well, | think you do have control
your Honor, because you can order themto stop doi ng what

they're doing because it's a violation of a due process.

THE COURT: Is that what you're saying?

MR. ERSPAMER  What ?

THE COURT: |Is that what you're saying, stop
shr eddi ng?

MR. ERSPAMER  Stop shreddi ng docunents and veterans
clains file. Qur information is it's still going on today --

11

THE COURT: Al I'mtrying to do -- I'mtrying to
get in your nmnd -- fromyour nmnd what you think the Court
should do. |I'mnot saying | agree with you or | disagree with
you. I'mjust trying to find out where we're going in this
case.

MR. ERSPAMER. Well, let nme add one thing, your
Honor, because we just filed this notion a couple of days ago
and you nmay not have seen it yet. There's a big problemwth
veteran suicides right now There's an epidenm c of veteran

suicides. Veterans are going to clinics and hospitals and

bei ng turned away.

THE COURT: | read that. | read that. Now, tel
nme -- tell ne what that final result is. Wat -- I'mtrying
to -- | want you to give nme a short summary at the end. |'ve
read about the suicides, and there's sonething |ike 200 a

week - -

MR. ERSPAMER. Ri ght.
Page 9
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THE COURT: -- as | recall the statistics that you
had.

MR. ERSPAMER:.  Yes.

THE COURT: | know that. But tell ne what you think
| shoul d do

MR. ERSPAMER  Ckay. Well, with respect to the
sui ci des, what | think that the Court can and should do, is to

tell the VA that if soneone cones into the VA and is

12

threateni ng suicide, that you have to treat them

You don't give them an appointment in March of 2008
to see a doctor. You have to treat them |It's very sinple,
and it's required by law that they treat them |It's mandatory.
And they're being turned away, and they're being told, you cone
back next year. And there have been quite a nunber of suicides
exactly in that category.

THE COURT: kay. What's the next one?

MR. ERSPAMER. Well, let nme go down ny list to see
what | might have missed. The other part of the relief of the
case relates to the -- what we call the statutory restrictions,
t he i nmpedi ments of veterans rights.

W need declaratory relief that the conbination of
these restrictions on veterans rights -- which | can quickly
rattle off for you. First of all, no discovery. And because
there's no discovery, a |lot of these abuses | tal ked about
earlier cannot be discerned in an individual claimor even as a
systemc matter.

Second, no right to subpoena witnesses. No right to
call VA doctors and who treat the veterans over on the nedica
side of the clinics. You can't call themto testify on your

behal f. You can't call the doctors on the VA adjudication side
Page 10
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to cross-examne themif they found they don't have PTSD. Rule
of law, this is another big issue in the case.
There is -- the statute providing for the Court of

13

Vet er ans Appeal s has no enforcement power. The Court cannot
enforce its orders in the regional offices. The chief judge,
Judge Nebeker has spoken out about this -- the forner chief
judge of the court -- veterans court.

W don't have any ability to enforce any of our
orders. The chief nedical director tells us -- we tell himto
go get a nedical opinion for this veteran, he tells us -- then
he doesn't do it

THE COURT: Al right. There are three nore --
three nore. The next one. The next one.

MR. ERSPAMER. No power to issue declaratory or
injunctive relief for any energency procedures at all, nothing
on the health side, no -- nothing on the adjudication side.
There's also a fee -- total fee prohibition on your right to
hire a | awer at the regional office level. A veteran cannot
go into his own pocket and pay an attorney anything or if he
does, it's a federal penalty.

THE COURT: Al right. There's been a |ot of
argunent stories --

MR. ERSPAMER.  Yeah.

THE COURT: Hiring a | awer --

MR. ERSPAMER. Ri ght.

THE COURT: No right to taking depositions.

MR ERSPAMER. Right. And the last -- the |ast of
themis the absence of a neutral decision maker anywhere in the

14
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system The regional office level is purely VA claimant. Wen

it goes up on appeal, it's a -- to the Board of Veterans
Appeal s, it's purely VA, It's a VA arm

There is no place where there's a trial like
procedure, an evidentiary procedure anything like -- renotely
i ke that which you have in this courtroomwhich we saw nany
exanples of in ternms of your Honor's rulings this norning.
There is no procedure. There's no -- there's no ability to --
to really adjudicate a claimat any stage of the procedure.
The Court that was created is purely a paper court. |It's --
reviews the record -- a paper record, and it issues a decision

THE COURT: Well, tell me --

MR ERSPAMER. They don't call witnesses. You can't
do anyt hi ng.

THE COURT: Tell ne this, why isn't this a problem
of Congress?

MR ERSPAMER. Wl |, because it's a constitutiona
problem W are alleging the violation of the due process
rights of veterans. The rights cannot be circunscribed Iike
this. This systemis conpletely unique in the entire federa

or state system

There is nothing else renmotely like it -- | can tell
you -- the court that |'ve been practicing the veterans |aw for
over 25 years. There is nothing like this system and the

rights are so circunscribed that the veteran -- right to
15
fundanmental fairness is violated, and it creates a very high
ri sk of erroneous depravation
THE COURT: Now, is that the |ast one on your --
MR. ERSPAMER: That's the last one on the |ist of
the procedural rights. That in a nutshell -- that's the case.

Page 12
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THE COURT: Well, let's gointo -- let's go into the

notions here. W have a |lot of notions here. W have a | ot of
matters. As | understand it that the -- sone of the problens
-- the matters we have before the Court would be the standing

i ssue, the sovereign imunity issue, subject matter
jurisdiction, and the defendants' statenents with reference to
due process, allegations, and whether or not there are due
process issues, SoO.

So far as the standing. Do you want to tell ne
about the standing?

MR. ERSPAMER.  Yes, your Honor, that would be ny
col | eague.

M5. MOSER:  Good norning, your Honor, Heather Moser
on behalf of the plaintiffs. The standing issue should be
governing straightforward here, your Honor. Standing requires
two conponents, as you know, constitutional and prudential and

THE COURT: Look, before you start -- is there any
obj ection to the standing issue?

MR. BENSING W do object to the standing on the

16

current conplaint, yes, your Honor

THE COURT: On their what?

MR BENSING On the current version of the
conplaint, we believe plaintiffs did not allege standing.

THE COURT: kay. Fine. | didn't want to go
t hrough the argunent if you had agreed to it. Okay. Fine.
Proceed.

M5. MOSER | didn't think they woul d agree, your

Honor. So | think it should be very straightforward why we
have standing. Hunt versus Washington State Apple Advertising
Page 13
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Conmmi ssion by the Supreme Court in 1977 set forth a three-part

test that conbines the constitutional and prudenti al
requi renents of standing for organi zati ons on behal f of the
nmenbers.

There are three elenments, and we need themall here.
The first is that nenbers, otherw se, have standing in their
own right. The organization itself doesn't need injury. It
can purely bring it on behalf of its menbers. And that's set
forth by the Supreme Court in the decisions in Warth v. Seldin

THE COURT: Wiit. Mss -- slow down.

M5. MOSER: Ckay. [|'Il slow down.

THE COURT: We've got plenty of time, and | get paid

by the year, not by the cases. So just take your tine.

MS. MOSER: 1'Ill be nore --

17

THE COURT: Because she has to get everything you
say down.

M5. MOSER (Ckay. Geat. So in our conplaint, we
set forth in Paragraphs 35 and 37 that the individual, veteran
menbers of our organi zations here, suffered injury. They
suffered the denial of benefits at the adjudication side, and
they suffered the delay of the denial of medicare -- nedica
care on the nedical side.

W're not required to identify individuals. That's

been the CGovernnent's argunent that we need to have individua

plaintiffs here. They are -- we're not required to do that,
especially, at the pleading stage. It's been held that it's
sufficient in the Lujan case, L-U-J-A-N, that we just need to

al l ege that the individual nenmbers suffered injury which they
did here.
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And, in fact, it's particularly appropriate to have

an organi zation, as a plaintiff, here in light of who the
i ndividuals are. They're veterans often with mental health
issues. And in order to have the resources and the stamina to
maintain a class would be very difficult.

It nakes nore sense on a practical |level to have an
organi zation or an organi zation to represent thousands of

veterans w thout nore resources in tinme to bring this sort of

case.

The interests of the organization in the second

18

prong is that they need to be germane to the organi zation's
purpose. \What we're protecting. | don't think there's any
debate as to that here. As we've alleged in the conplaint, the
organi zations mssion is to insure that veterans get nedica
care. And that's what we're trying to get -- insure here.

The third prong is also net. And it should be a |ot
simlar than defendants make it out in their briefs. The third
prong is neither the claimof service nor the relief requested
requires individual participation. And the law in the Suprene

Court and in the Ninth Crcuit makes it very clear that where
there is declaratory and injunctive relief and there's no claim
for danages, there is no individual participation required.
Because the injunctive relief is going to inure to all of the
i ndi vi dual menbers of the organization, makes sense.

That's set forth in a case Warth, WA-R-T-H, versus
Seldin, S E-L-D-1-N. And the Ninth Crcuit case of Al aska Fish
and Wldlife. Now, the defendant cited a few cases in their
reply brief the Bano case, B-A-N-O and the Ml ski case. The
focus of those cases invol ve damages.

They do not involve -- injunctive relief as we have

Page 15
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here. Oher veterans of organizations have been -- allow

standi ng such as in the eastern --

THE COURT: M ss, if you want a record, you're going
to have to go slower. The reporter's going to have trouble
taki ng this down.

19

M5. MOSER: | apologize to the court reporter. The
last point 1'd |like to nake on standing, your Honor, is that
there's sone confusion in the briefs that the defendants have
rai sed about the propriety of class representation by
organi zati ons.

And we've cited a case that nakes it clear that
organi zations can in circunstances be appropriate class
representatives. 1In sone of the issues that they raised
related to class certification are inproper here. This is
really about standing. And standing in class certification are
two separate issues. And maybe they can take those out on
class certifications, but certainly at this stage, we would
submit that we need to satisfy a three-part test set forth in
Hunt, and that we've done so.

THE COURT: Very good.

MR. BENSING  Your Honor, I'mstanding and | will be
brief. Qur point is that in order to show that a particul ar
practice of the VA has caused harmto a particular plaintiff,
they must identify an individual and show that that individua
has been deprived of say a veterans benefit through that
practice.

They have not either identified an individual or
added an individual plaintiff, and so they lack standing. |If
they did add such a plaintiff, this Court would frankly be
barred from consi dering that under Section 511 because the

Page 16
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20
Court does not have jurisdiction under that statute to consider
t hese questi ons.

The only other point I'd make about standing is a
poi nt nmentioned in our reply, which is that nuch of plaintiffs'
conpl aint asks incredibly that the Court order that nore noney
be allocated to certain progranms. That is a decision that
Congress has to nmake and Congress has been naking over the
years.

But this Court, with all due respect, cannot provide
redress for portions of plaintiffs' conplaint where they seek
nore noney for particular VA prograns.

THE COURT: | think they were saying in that,
though -- weren't they saying that there was noney all ocated
t hat was not bei ng used?

MR BENSING That is an issue --

THE COURT: | read in the papers that that's one of
the things that they said.

MR. BENSING That is an issue that they alleged in
their prelimnary injunction notion which was filed on Tuesday.
W have not had a chance to respond to that. But our response
will be that we are allocating and expendi ng those funds as
qui ckly as we can subject to the difficulty, frankly, of
finding nental health specialists in certain areas of the
country that we can put on staff or on contract to do certain
things. But that's another notion for later. Thank you.

21

THE COURT: Al right. And then the next one we
have, sovereign immunity. Woever -- the sovereign immunity's
been wai ved. Who wants to talk?

MR BENSING Well, it's the Governnent's notion
Page 17
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your Honor, so | suppose |I'd Iike to go first.

THE COURT: Al right.

M5. MOSER I'Il let himgo first, your Honor

MR. BENSI NG  Your Honor, there essentially are
three points on sovereign inmunity that we need to address.

But we need to begin with the understanding that this case
arises in an area of the | aw where Congress has for many years
provi ded a veterans clai mprocedure which is informal at the
initial stage, claimand friendly at the initial stage.

And Congress has al so for nany years precluded
judicial review, and beginning in 1988 with the Veterans
Judi ci al Review Act, the VJRA has had a special court, the
Court of Appeals for Veterans Clains, to consider that. So al
of those as background, this is an instance where Congress has
el ected not to waive the Government sovereign imunity and, in
fact, to have preclusion of review statutes and a specialized
forumfor limted review of individual cases.

Now, having said that, let's begin with the APA
because that's the foundation. The only waiver of sovereign
imunity that plaintiffs can point to challenges of VA actions
is the APA. And the APA has two provisions that directly

22

foreclose their claim

First, the APA only allows district courts to review
final agency action, which is defined in cases such as Norton
versus Southern Utah as circuntised discrete agency deci sions,
rules, orders, licenses. A denial of the benefit that would be
a final agency action.

That's subject to reviewin a specialized court. A
general decision not to allow full civil discovery at the

openi ng stages of the process, that is not in any sense fina
Page 18
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agency action. So plaintiff sinply cannot identify the
necessary final agency action to bring the APA s wai ver of
sovereign imunity into play.

THE COURT: So your objection is that they have not
identified the agency action that they're conplaining about?

MR. BENSI NG That the agency action that they
identify is not a final agency action that determines rights
and obligations, such as denying or granting a benefit, issuing
a license, publishing a regulation. Those are final agency
actions. A decision, for exanple, not to grant
subpoena authority to claimants is not a final agency action
So everything that they're conpl aining about is not, therefore,

final agency action within the APA.

THE COURT: Wy would they -- not to grant the
subpoena -- not if they don't allow you to grant it. Wy would
that be a final agency action?

23

MR. BENSING A decision to basically set up and
structure a claimsystemas the VA has done that grants
subpoena authority to proceedi ng before the Board of Veterans
Appeal s, which is the adm nistrative review process, and to
grant subpoena authority to certain senior officials in the VA
but not granting subpoena authority to every clai ns exani ner
and every cl ai mant.

That is a broad decision on howto run a government

program It's not a decision on, yes, M. Jones, you get

benefits, you don't get benefits. It just is not final agency
action. |It's an exanple in Norton of the statenent --
actually, it's in Lujan, that plaintiffs cannot use APA review

to seek whol esal e i nprovenent in progranms |ike court decree.

When they want to do that, they should go to Congress or the
Page 19
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executive branch, but not to courts to ask courts to,
basi cally, rearrange and rerun a governnent agency.

The second point | would nmake on the APA is the APA
only allows judicial review where statutes do not specifically
preclude judicial review, that's Section 701. And in this
context and in this program two specific statutes out of the
1988 VJRA preclude any district court review of the types of
decisions plaintiffs chall enge.

And let ne speak to those in order, and they overl ap
to sone extent. The first and nost fundanental is Section 511
whi ch builds on approxi mately, at that point, 50 years of

24

| egi slative history dating back to 1933 where Congress has
specifically said we want to preclude district courts
second- guessi ng of VA deterninations on benefits.

And the statute reads that, "All questions of |aw
and fact necessary to a decision by the secretary under a | aw
that affects the provision of benefits to veterans shall not be
subject to district court review under a |law that affects the
provision of benefits." |Is not read as narromy as plaintiffs
say it, that is, "only to denials of benefits." It is any
deci sion by the secretary under any |law that affects the
provision of benefits. So the secretary's decision being given
authority by Congress to nake determ nations on clains, the
secretary has del egated that authority to clains exam ners.
kay.

The secretary has not chosen to delegate that to an
adm nistrative | aw judge or sone sort of neutral fact-finder
That's a decision under 511. That's a decision that this Court
cannot review under 511. And, therefore, all the plaintiffs

chal l enges to how they would |ike to change the procedures of
Page 20
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the VA are sinply precluded by 511.

| should stress that the one circuit court that has
addressed this specific question that is a request to the
district court to seek agency wi de restructuring is the Beanon
case. It's out of the 6th Gircuit. Both parties agreed to it
extensively, and it held that 511 and the APA preclude this

25

type of relief.

THE COURT: How about the 2nd Circuit case? Which
is -- which is Jones versus Derw nski, seens too say that the
Court has jurisdiction. The 2nd Circuit and the 6th are
conpl etely opposite, aren't they?

MR BENSING | don't think so, your Honor. | think
the Beanon case is the better authority because it dealt with
the type of claimpresented. |In Beanon, there was a chal |l enge
that there was agency w de delay and the plaintiff wanted sort
of agency wide injunctive relief, and it was framed as a cl ass
action as this case is. And the Court rejected it on 511
grounds and on APA grounds. And we subnit that's the
appropriate result here.

The second clainms precluded in statute, your Honor
is Section 502. And that is a statute that said, "To the
extent that a plaintiff challenges a rule, a rule adopted
t hrough 553 rul e-maki ng proceedi ngs by the VA that that
deci sion can only be challenged in the United States Court of
Appeal s for the Federal GCrcuit."

And the Federal Circuit has, therefore, exclusive
jurisdiction to consider such cases and to the extent that any
of plaintiffs' clains inplicate regulations to the VA -- and as
['"l'l note in a minute, nost of the themdo -- 502 on top of 511

divest this Court of jurisdiction
Page 21
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And | think several courts have recognized that 502

26

does not allow district courts to consider these kinds of
guestions, and we noted sone of those cases in our brief.
Specific regulations that address each of the clains that
plaintiffs' counsel just addressed are assistance of claimnts.
The VA has been under a duty to assist claimnts.

It's a clainmant friendly system not just to
adj udi cate cases, but to go out and help the veteran build his
case, if possible. And that regulation is 38 CFR 3.159 and
3.103. Simlarly the scope of agency subpoena power is set
forth in 20.711 and 20.2. And, finally, the decision on what
type of process to adjudicate initial claims is set forth in
3.103.

And | should note, your Honor, there's nothing at
all unusual, as plaintiffs' counsel suggest, about this system
It is anore claimand friendly version of the Social Security
disabilities systemthat your Honor undoubtedly sees on a
regul ar basis. A claimant conmes in and says, here's ny claim
form and it's adjudicated by a governnment official with

relatively limted rights. Al right.

Al t hough, in the VA case, greater rights than
otherwise. It then goes to a adm nistrative hearing process an
ALJ and Social Security, the Board of Veterans Appeals at the

VA. They nake a decision on the record. That's the fina
deci sion of the secretary, and fromthere, it goes up to
judicial reviewto your Honor's court, and Social Security

27

cases, to the VIJRA and veterans cases. That's why the
plaintiffs' challenge that this whole procedure is
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unconstitutional is so, frankly, absurd.

It is a well-established system of handling nass
justice in the United States when dealing with, as the VA does,
about 800, 000 cl ai ns per year.

THE COURT: Suppose for a noment this arguendo --
that this system breaks down. What is the renedy? Suppose you
have a perfectly set up systemof all the safeguards and what
have you, but then the system doesn't seemto be working for
the masses of applicants that are there. Wat's your conmmrent
on that?

MR. BENSING This statute is set up such that
really Congress has to address that question. Congress has to
put nore resources into the program and they're doing that.
Congress has to change the laws --

THE COURT: So what you're saying is the Court
doesn't have any jurisdiction to --

MR. BENSI NG The Court doesn't have any
jurisdiction. And, your Honor, if you think of the renedy that
the plaintiffs are seeking -- they're going to say we want a
certain class of cases, PTSD disabilities, to receive special
treatment. More resources into those types of cases.

Wll, what's to keep a district judge in Chicago
from sayi ng, no. Agent Orange cases need nore resources. And

28

then a judge in New York saying, no, ordinary trauna cases need
nore resources. And conflicting injunctions across the country
to try and shuffle resources around. Congress specifically
said we don't want that here. W want to preclude district
court review We want to have a claimand friendly inform
systemon the front end, and we want to have a specialized
court reviewing it on the back end.
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That's constitutional, and if the systemis under

strain -- and certainly there have been an increase in clains
in recent years -- then the renmedy is for Congress to put nore
resources in, not for district judges to pull it fromone side
to the other.

THE COURT: Ckay. Thank you.

MR BENSING Thank you, your Honor

MR. ERSPAMER.  Your Honor, we really covered two
topics, jurisdiction and sovereign imunity. Wich do you want

to hear about first?

THE COURT: He tal ked about sovereign i munity.

MR. ERSPAMER. He tal ked about 511(a) too. So
we'll -- so do you want ne to start with sovereign i munity?

THE COURT: Well, whatever you want to do

MR ERSPAMER:  Ckay.

THE COURT: The order doesn't make any difference.
It's what's contained.

M5. MOSER: |'Il address the sovereign inmunity

29
i ssue, your Honor, and then defer to M. Erspaner for the 511
issue. So | think I can --

THE COURT: What do you think of the 6th Crcuit --
the 6th Grcuit decision?

M5. MOSER: The 6th Gircuit decision in Beanmon on
the sovereign imunity issue? Your Honor, | think the 6th
Circuit decision is wong.

THE COURT: See, the last point of that decision
says this. | just want your comrent on it.

M5. MOSER:  Sure.

THE COURT: |'msure you don't agree with it, but
this is what it says. It says, "In conclusion, we find that

Page 24
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Congress contended to preclude district court jurisdiction over

VA decisions relating to benefit clains including decisions of

constitutional issues.”" Then it goes on

MS. MOSER:  Yeah

MR. ERSPAMER. That's probably really ny part,
your Honor. Can we defer that question? | wll answer it.

THE COURT: Al right.

MR. ERSPAMER. | can do it now if you want.

THE COURT: Just do it now.

MR ERSPAMER:  Ckay.

M5. MOSER: Al right. Go ahead

THE COURT: Because |'m caught between these vari ous
decisions and | --

30
MR. ERSPAMER  Yeah. Beanon really, first of all
it's an aberration. It is conpletely inconsistent with Broudy,
t he | anguage in Broudy, and that's one of the sheets that |
handed up to you. |It's conpletely inconsistent with Robison
And, frankly, the reading of the statute is just
wrong. In the |language that you're tal king about. Let's go

back to Beanon. Beanon has three individual veterans claim ng
delay in one regional office, Ceveland. That was -- it was
not a system w de claimas counsel said. They did purport to
represent a class of the veterans, but they did raise issues of
systemc delay at all. So it can be differentiated on that
ground. O course, it's not binding in this Court in anyway.
It's the 6th Circuit. The DC Circuit -- well, Beanon
construction of the statute is just sinply wong, in the text
of the statute.

The statute is -- only refers to precluding review
of individual claimdecisions. It does not say anything about
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any other kind of claim-- and, your Honor, for better than

five decades, the Courts have been taking up issues that do not

relate to the review of individual clains. That is the

t eachi ng of Robison. And | think the jurisdictional argunent

has -- the jurisdiction has to be determined with reference to

38 USC 7252(a).

The term decision, in the statute refers to the

authority of the Court, the Veterans Court, to affirm nodify

31

or reverse the decision of BVA. That is the only jurisdiction
that Court has. It is a Court of limted jurisdiction. So we
had a situation where Congress created a Court that has very
limted jurisdiction, |eaving a vacuum

And there's al ways been this vacuum And Robi son
tells us you have to have a renedy for a constitutiona
vi ol ati on because of Marbury versus Mdi son separation of
hours. Courts like this Court have to determine the
constitutionality of the federal |egislation where there's been
-- where there's a challenge. And what has happened is even
with the change in 1988, with the Veterans Judicial Review Act,
was enacted. The legislative history, which we cited this to
you in the brief said, "W are preserving Robi son on
constitutional questions.”

The Article 3, the jurisdiction -- the jurisdiction
of Article 3 courts is proper under Robison, |ike Robison
Robi son continues. W have several cites to that for
your Honor. But the -- the getting back to Beanon, the problem
with Beanon -- and there's a spot in Beanon | can refer to for
the Court, where they -- it really is dicta -- dictum-- but
they say that 511(a) means deci sions about deci sions.

In other words, any decision the VA nmakes about any
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decision's also precluded. The statute doesn't say that. It
is conpletely inconsistent with Broudy, the DC Grcuit cases,
McKel vey. There's a whole Iine of DC Circuit cases, conpletely

32

i nconsistent. The -- the Beanon case, the 6th Crcuit is out
there on the fringe all alone. There's no other case like it.

And Congress enacting the VJRA did not intend to
disturb the right of the courts like this to take up
constitutional questions. And you think about it, the
def endants have not articulated to this court anywhere in
argunent or in their briefs where this type of case, the issues
| summarized when you asked nme the questions in the beginning,
how coul d those issues ever be taken up by the Veterans Court?
There's no discovery. How are you going to find out about al
t he hanky-panky that's goi ng on behind the scenes without
di scovery?

As an exanpl e, each one of these clains is --
relates to the vacuumin the jurisdiction of the Court, the
Vet erans Appeal s, and they refer vaguely or you can utilize the
procedures provided for in the VJRA. But they never articul ate
any pathway for these clainms to be heard by a Court.

And if this Court dismisses this case, there is no
way that these clainms will ever be adjudi cated by anybody.
want to tal k about delay because that is significant. There is
a very significant difference between individual delay on a
claim which is Beanon, three of them and system c del ay.
There's a reference made by counsel to mass justice.

This conplaint alleges mass injustice toward
veterans. Wat if the systemthat Congress created -- and we

33

allege this very specifically with nunbers in the conplaint --
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has broken down to such an extent that the clains are not being
adjudicated in a time frane that conplies with due process?
| personally have a claimas a Vietnam veteran

that's been pending for nore than 15 years. Justice delayed is

justice denied. |In the nmeantime, what happens to the famlies?
But the point about individual -- individual delay -- think

about it -- let's take all the 600,000 veterans who are waiting
to have their clains decided -- all took a wit to the Court of

Vet er ans Appeal s that say, |ook, you have the power to remedy
agency action unlawfully del ayed. Gkay. Wich is a principa
that the Beampn court relied upon. It would change not hing,
your Honor

The only relief you can get is to advance your claim
in line ahead of the other veterans. The problemis none of
the veterans are getting their clains decided. |If all 600,000
went in and got relief, nothing would change. You mi ght
reshuffle the deck slightly, but you'd still have to sit
backl ogged wi t h 600, 000 cl ai ns.

And this is not a claimjust about delay in the
Cl evel and regional office. This case is about system c del ay
t hroughout the adjudication system In the regional offices,
they're i nundated. The Board of Veterans Appeal s is inundated.
You don't have to rely on me for that. The chief judge of that
court has said we're inundated.

34

The chief judge of the federal circuit, Judge
M chael, has said we're inundated with clains. The system has
broken down. And the sanme thing is occurring on the healthcare
side. The veterans go in --

THE COURT: You're a veteran. Does it include

facial clains?
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MR ERSPAMER: It does. It does. W do have -- |

rattled off the list of the facial clains to the statute.

They're clearly -- they're clearly proper. They've always been
proper. There's a -- there's a kind of a nmessy line between
facial and as applied challenges and it was all the |aw

prof essors who have witten for many, many years. This case
does have aspects of both.

But in any due process case -- any case -- you |l ook
at the bal ancing of the equities, you |ook at the risk of
irreparable injury, you balance the interest of the governnent
versus the interest of the veterans in this case. That
i nvol ves facts. It involves factual analysis. How does this
system actual |y operate? What are the risks of erroneous
depravation? What are the value of additional safeguards, |ike
the right to subpoena soneone?

One of the biggest problens here, your Honor -- this
isin the conplaint -- is that the VA nedical side often treats
the veteran for nonths or years before the claimis decided on
t he adjudication side. W have nany, many exanples where the

35

veteran has cone back fromlraq or Afghanistan and has been
di agnosed with full-blown PTSD by the nedical side of the VA --
has been treated for nonths or years for that PTSD

The adjudicators -- he files a claimfor service
connection. They reject the opinion of the VA's own doctors on
the medi cal side and deny the claim But, your Honor, getting
back to the jurisdiction, to the extent you create -- Congress
creates a systemlike this systembefore the Court, the
Veterans Court, and you constrict the rights and you constri ct
the review, and you shrink it down very, very small. That

creates a very large -- a larger area of jurisdiction in the
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Article 3 courts because sonebody has to deal with these

i ssues.

You can't have a systemwhere there's no
constitutional issues -- can be brought -- of the type that
we're tal king about. And what Beanon tal ks about,

constitutional issues being brought and being proffered before
the Court, it's tal king about constitutional issues that arise
in an individual veterans claim That is the jurisdiction of
the veterans court.

They're not tal king about the types of issues we're
tal ki ng about here, which are systenic issues, having to do
wi th due process and with practices and procedures of the
agency.

And | very nmuch would conmend to the Court to take a

36

ook, if you haven't already, at the case in the Bowen versus
New York because it's a very simlar case with respect to this
right called the administrative hanky-panky because -- if you
read the district court opinion in that case and you read what
was going on with the Social Security Administration, it has
sone very obvious parallels to what is going on in the Veterans
Adni ni strati on.

So there was sone very obvious parallels, | was
sayi ng, between the Bowen case, the Social Security systemin
t hi s case.

Al t hough, the Court went off on Mandanus |ines
rather than ultimately on due process. And, you know, there's
not only the DC Circuit cases |'ve nentioned, but there are
many other cases that both pre and post the Veterans Judici al
Revi ew Act.

Say there is jurisdiction in Article 3 courts over
Page 30
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constitutional issues, and | would -- in this regard, | would
nmention that Vietnam Veterans of America versus McNamara, which
very recently in 2003 said jurisdiction exists in Article 3
courts regarding access to court clainms, regarding a project
Shad. And a final comment on Beanon. Beanon is -- Beanon
says, basically, anything the VA does is barred. | nean, and
that's the dicta. It's just wong. |It's conpletely
inconsistent with all the other authorities.
Finally, the CAVC, the Veterans Court, it has
37

interpreted its own jurisdiction. And its interpretation of
its own jurisdiction, which is this Court should defer to -- is
that it only has jurisdiction over individual veterans claimns,
and | refer you to the Dacoron versus Brown case

The Court denied a petition for a Wit of Mandamus
with respect to constitutional challenges to the statute
saying, "A clainmant alleges only the unconstitutionality of the
statute is not a claim" quote, "under a |law that affects the
provi sion of benefits by the secretary," unquote, under 511(a).
But rather is a claimunder the Constitution of the United

States. That such is beyond the purview of Section 511. The

Veterans Court is in agreement with Broudy. |It's in agreenent
with WA versus McNamara, the very recent case. It's in
agreement with the Maroszan case, the earlier Miroszan case, we

cited in our papers which proceeded the passage of the VIRA

So there's a consistent body of cases before and
after the passage of the VIJRA that said Courts can take up this
type of case. And, frankly, there would be a very serious
probl em under Robison if this Court could not take up this type
of case because there would be a vacuum and, basically, would

basically be inconsistent with the line of cases that dates
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back to Marbury versus Madison
You nust have the ability of a Court -- has to pass
on the constitutionality of federal statutes and the rul es and
practices. It is true that VA regulations, if you challenge

38

themdirectly, cannot come to a district court. That part of
his argunent is correct.

However, plaintiffs do not challenge any regul ati ons
of the VA. W challenge the statutes. And we challenge these
certain procedures they're using, the practices they're using
that are uniformthat violate veterans rights. But we are not
chal l enging a specific regulation. There's discussion of
regul ations in the conplaint, particularly, with respect to
PTSD. Wiy is that there? That is there because we need to
explain why you need a | awer at the regional office |evel
These regul ations are very conplicated. It's also there to
provi de context for the due process bal ancing that the Court
woul d have to do

So the fact that we do nention regul ati ons does not

nean we are chall engi ng those regul ati ons. Counsel also said

that 511 bars -- that these are the words that | took down --
bars anything that inplicates regulations -- inplicates
regul ations. That is just wong.

It bars a direct challenge to a regulation which it
has to go to the federal circuit, but it doesn't bar things
t hat sonehow and sone way might relate to a regulation. And
that's the sanme fal se argunment that they nmake with respect to
the statute

The statute just says, "Review of decisions fromthe
Court of the Board of the Veterans Appeals.” It doesn't say

39
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you're barred fromreviewi ng anything, in any way, renotely
relates to the veterans system of benefits. |t doesn't say
that. |t never has.

And if you |l ook at the handouts that | gave to the
Court, if you look at the changes in the statute over tine,
t hey' ve been very, very mnor, the 211, to 511, and |ater when
the Secretary of the Departnent of Veterans Affairs was -- when
t he departnent was created, it changed very, very little.

So really | think the Court -- to sone extent -- if
you | ook at Beanon very expansively, the way that the
def endants -- the defendants do, there is a conflict with al
the other authority. |If you read it narrowy, three veterans
suing for delay under individual clains, Ceveland office.
Then you can deal with it on those ternms, but there isn't that
ki nd of conflict.

| think I've covered what | intended to cover on the
subject of jurisdiction. |[|'d be happy to answer any questi ons,
your Honor

But | would close just with one general conment.
The question of jurisdiction, and the jurisdiction of the
Court, has to be resolved with reference to what that Court
does in the statute, what its roleis. Its roleis sinply to
deci de whet her the decision of the Board of Veterans Appeal s,
they can reverse it, they can approve it, or they can renand

the case, and they al so have Mandarmus juri sdiction under the

40
Al Wits act. That is it. That's all that Court does.
It doesn't issue declaratory relief, it doesn't
i ssue injunctions, it doesn't -- it has no ability to enforce

its decisions, which | nentioned earlier, which Judge Nebeker
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has been so troubled about for all this time, your Honor

There has to be a renmedy for constitutional issues, and of
course, we also bring up statutory issues with respect to the
viol ations of the nedical care statute which is related. But
our claims, mainly, relate to the right to access to the Courts

under the constitution and the due process rights of veterans.

Thank you. And ny colleague will cover the other
t opi c.

M5. MOSER: |I'Il briefly address sovereign i mmunity,
your Honor. | think there are three main points. The first
point is a step in the analysis that the defendant skipped,

believe. Wen you | ook at Section 702, there is a very broad
wai ver of sovereign inmunity with respect to suits for
i njunctive and declaratory relief, such as our case.

There is sone lawin the NNnth Circuit that suggests
that that waiver is not constrained by the other sections of
the Administrative Procedure Act such as Section 704, one
nentioned containing final agency action. |If indeed that is
the case, that 702 is not constrained by 704, then because our
case is wonged for declaratory injunctive relief, there's a
valid waiver, and that's the end of the story.

41

Let's assunme for a nonent that 702 -- that 704 does
constrain 702 in the waiver, which relates and it only applies

to our third cause of action under the nedical care statute.

Even if -- assuming a plan to all of our causes of action for
the sake of argunent, we'd still believe for two reasons: One,
sovereign imunity; one, with respect to 704. | think the

def endants' argument was nade on sonething really critical in
the statute. The statute defines agency action in five fifty
one thirteen, to include failures to act. Their premise is
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that there are individual benefits decisions, and those are the

affirmative agency actions. That's not what we're alleging
her e.

Qur conplaint alleges systemic final actions in a
very inportant way here. That there's no explanation of in the
conplaint. This is a pleadings motion. It's all -- it all has
to be taken as true. And there's really no explanation. So
I'd like to go through themvery quickly. W have expl ai ned
sone of them

One, in Paragraph 157 in our conplaint, there is a
very detail ed explanation of the extensive delays in the system
that have taken place. And as ny coll eague nentioned, there is
one that's been pending in Collaro versus West for over 13
years. In fact, the appellate process now is on governnental
docunents that takes nore than eight years to conplete for one
i ndi vidual claim

42

There's a systemic failure to provide nmedical care
pursuant to the statute in 38 USC 1710. Section 1705 requires
that that nedical care be provided in a tinely basis. W've
i ncluded allegations in our conplaint that veterans have gone
to the VA on the nedical side, and they've even been del ayed
for appointnents for nonths where they've been al so denied
care.

There's also a failure to spend the appropriations
on nedi cal care that we've already nentioned. That's in 206 of
the conplaint. That statutory we required -- we don't
necessarily agree that that limtation applies to the statute
at issue, but we don't need to reach that here. Even assum ng
it does -- we have alleged that there are appropriations that
simply were not spent. But the VA did promise in advance to
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Congress that it would spend on nmental health care.

There are al so abuses of the incentive
conpensational systemthat M. Erspamer nentions in the
begi nning of the argunment. He also nentions sone of the
personal ity di sorder discharges where there's a know edge of an
i mproper discharge that's used as a policy matter as a pretense

for denying clainmns.

The defendants nentioned the Lujan case.
Your Honor, | want to discuss that case because | think it's
very instructive here on the point that he raised. 1'd like to
view that case in light of its procedural posture. That is a

43

case on summary judgnent. That case interestingly enough
survived the notion for judgnent, the notion on the pleadings,
and survived the subject matter jurisdiction challenge.

In that case the problemwas the Court said that
agency action nust have actual or inmrediately threatened
effects. And the declaration subnitted by nenmbers of the
National WId Life Federation just said that the declarants
used unspecified lands in the vicinity. They said that's not
enough to have i mediately threatened effects. The Court
war ned that even whol e prograns could be required to be revised
by the agency in order to avoid the unlawful results that the
Court discerns if that actual or imediately threatened effect
was sufficient. That's at Page 894 of the opinion

So |l think it's not true that a systemc -- or
progranms who will then challenge and then proffer under 704.
It's nerely that you have to have actual injury, which we've
clearly alleged in our conplaint.

The second prong of 704 is that there's no other
adequate renmedy. It's essentially an exhaustion requirenent --
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| know we've talked a |lot about that. |It's acting -- your

Honor, that litigants are not required to exhaust fewer or
i nadequat e renedi es. W have gone through a | ot of these
already in our argurment. | won't bel abor that here.

But that there's sonething on the nedical care
side -- there's sone discovery, there's sone declaratory

44

injunctive relief. The CAVC did not have authority to enforce
its decisions. There are no class actions to plaintiff
organi zations with not wthstandi ng.

And at the end of it all, the systemis so
i mpossi bly backl ogged. There are 600, 000 regi onal office
cl ai ns pendi ng, over 6000 appeals in the CAVC and 40, 000 of the
BVA. That there's sinply no way to have an adequate renedy in
our court roomcourts over the regional office system So |
woul d submit, your Honor, that we've net the test on the
pl eadings for 704 even if 702 is constraint. That there's a
second basis in 706 to conpel agency action unlawfully w thheld
or unreasonably del ayed.

| believe that our allegations neet both
unr easonabl e del ay and action unlawfully wi thheld. Again,
won't bel abor the points but of -- for a reasonable delay, the
del ays in nmedical care, the nedical care that's statutorily
requi red pursuant to 1710, and there must be tinely under 1705.

Paragraph 172 of our conplaint details that veterans
are going to the hospitals with long delays or they're denied
care and, subsequently, committed suicide.

Al so, that agency action is unlawfully wi thheld
because Section 1710 requires the VA to the extent that
Congress does give themnoney to treat nmental healthcare
problenms -- to spend that on medical care, and they have not
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done so with 12 million that woul d have been all ocated i n 2005,

45

42 mllion not allocated in 2006. And in 2006 anot her
46 mllion that was sinply returned unspent.

It's not that we're telling the VA how they need to
spend it, whether they spent too nuch on this versus this.

THE COURT: Tell nme this, your cause of action has
to do with nental health problens of the -- of the nenbers of
the arnmed forces?

M5. MOSER  Yes, your Honor

THE COURT: What about the other problens that are
i nvol ved -- that would by order then enconpass the whol e
procedure or would | have the authority to do that or is it
just veterans that have nmental disorder are entitled to these
rights and nobody else is entitled to these rights? Where do
we go on that one?

M5. MOSER  Well, your Honor, | think that we would
submit that all of our clainms is [imted to a specific class of
veterans and those with PTSD and those with certain expanding
and certain problens here.

But | do think that the right would be applicable in
so far as in our system of problens, obviously, to the extent
that there are renedies here that inure to the benefit of both
the inmmedi ate cl ass contai ned and others to whom t he sane
constitutional rights pertain.

THE COURT: Do | have jurisdiction --

MR. ERSPAMER  Can | interrupt, your Honor? | think
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you have jurisdiction on two issues of declaratory relief with
respect to the what we call the statutory defects, which

applied equally to, regardless, of what type of veteran you are
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and what type of claimyou have.

It is true that a class -- it consists of PTSD -- a
proposed class -- of PTSD traumatic brain injury of nental
health i ssues. However, other parts of the case are nore
generic. And that -- it includes the statutory defects, for
exanpl e, were we're seeking declaratory relief. The nedica
care statute, it asks for declaratory relief, also, that at
| east to the extent there are funding. They have to treat the
vet er ans.

You can't keep turning them away and not spending --
and say even though you have noney to treat them So the
answer to your question is -- it does extend -- a lot of the
i ssues in the case do extend beyond just the class of PTSD
cl aimants and recipients.

M5. MOSER  Your Honor, | would just submit ny
argunent on that ground that there is a waiver in 702 and to
the extent that it's concerning by other provisions we al so
nmeet those as sovereign immunity.

THE COURT: Thank you.

M5. MOSER  Thank you.

MR. BENSING Can | respond to those questions
briefly, your Honor?

47

THE COURT: o ahead.

MR BENSING First on the sovereign immunity
qguestion, let ne address that briefly. 702's waiver does not
shred and tear up the final agency action requirenent. That
poi nt has been nade clear in a nunber of Supreme Court
deci sions. And has been accepted by this circuit in Gallo
Cattle. That's the case we cited. Plaintiffs gave you a

letter yesterday citing a 1989 Ninth Crcuit decision, went the
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other way. | subnit that if you | ook at Suprene Court
deci sions since that 1989 decision, you can see why it's not --
not well supported. |In particular Darvy versus Ci sneros, a
Supreme Court decision found at 509 US in 1993.
The Court said quote, "The elimination of the

defense of sovereign immunity did not affect any other

limtation on judicial review that woul d otherw se apply under
the APA." In other words, that's plaintiffs' argunent rejected
by the Suprene Court.

The northern case al so recogni zes that all of the
agency action requirenments of the APA 702, 704, and 706 are al
constrained and are all to be treated simlarly. A lot of
plaintiffs' argument got into constitutional questions. Do you
want to hear argument on that now or did you have sone other
way your Honor wanted to structure this argunment?

THE COURT: Mght as well do it now.

MR. BENSING Al right. Then let me -- let ne
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speak to those questions i mediately, your Honor. Plaintiffs
are sonmewhat confused because they have conflated two types of
constitutional challenges. And as applied constitutiona
chal l enge, a plaintiff saying | was deprived of due process in
the handling of my claimis -- can be and is considered in this
existing system and it is reviewed by the Court of Appeals for
veterans clains and the federal circuit for constitutiona
chal l enges. That right is there now and has been given by
Congress. Now, a different question is presented in, | think
the Larrabee case your Honor cited, of a facial constitutiona
chal | enge.

THE COURT: Yes.

MR. BENSING Plaintiff comng in and saying there
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is no set of facts under which this statute is
unconstitutional. That is a very, very heavy burden for the

plaintiffs to carry. And it is rarely successful

And, certainly, if you step back and | ook at this
systemas a whole -- look at the claimand friendly process at
the front end and administrative of due process in the m ddle,

specialized judicial review at the end -- are there no set of
facts under which that justice systemsatisfies the Matthews
versus El dridge due process standard? | think the only answer
can be, well, of course not.
That's been around for 50 years wi thout significant
guestion. And why does it duplicate the Social Security
49

disability systen? It's the way Courts and Congress have | ong
ago structured this sort of systemto adm nister hundreds of
t housands of clains in a fair basis.

Now, in this connection -- the central case that |
submit the Court should look inis Walters versus Nationa
Associ ation of Radiation Survivors, a 1985 Suprenme Court
decision. It evaluated this entire VA systemas it was then
as it was before a right of judicial review, in the context of
considering the constitutionality of the then existing $10
limt and how rmuch you coul d pay attorneys for representation
on a VA claim

And the Court affirmed that, rather the Draconi an
limt, and in doing so, it said a nunber of things that are
very critical to this case because the Court |ooked at the
entire VA system and sai d, anong other things, one, we owe a
substantial deference to the way Congress structured this |ong
st andi ng system

They also said, if due process does not turn on the
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result in a particular case or the risk of there in a
particul ar case but on the generality of cases. And so you
need to | ook at the systemas a whole. They said rationa
paternali smby the governnent in a sense of saying, we want to
have a claimand friendly system

W're not going to set an adversarial systemlike
plaintiffs like. 1t's going to be claimand friendly. That is
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an acceptabl e congregational way to address a problem The
Court recogni zed citing Judge Henry Friendly that adding

| awyers in an adversary systemto a nass clains procedure |ike
this often is counterproductive.

And, in fact, the very delay that plaintiffs allege
here is only going to get worse if you have full-fl edged civi
di scovery in the very noment that a claimis filed. And the
Court al so recogni zed that Congress is entitled to have sone
flexibility and formulate in dispute resol ution nmechanisns --

THE COURT: Is there any discovery along the |ine or
is there no discovery at all?

MR. BENSI NG Congress has addressed this
repeatedly, but nost recently a couple of years ago with a new
statute 5103(a) of Title 38, which directs the VA to take steps
to help the claimant get information. So if the clainmant says,
| need these docunents, the VA has to go out and get them for
himif they can do so. And they have to provide information to
t he cl ai mant.

So it's an -- it's an infornmal discovery approach
consistent with the overall thrust of the statute, which is to
have an informal claimand friendly process at the front end to
help build the claim

Again, if you look at plaintiffs' conplaint,
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Par agraphs 11, Paragraphs 92, they say that in nany cases, in
nost cases, they're not satisfied with the outcome. Well

51

your Honor, they can't -- that's not enough for a facial
constitutional challenge.

The standard is very clear in the Ninth Crcuit and
in the Suprene Court, under no set of facts can the system be
constitutional. |If it's fair in sone cases, that's the end of
their facial challenge. And that's the only chall enge that
this Court has jurisdiction to continue -- to consider.
Everything el se challenges to the decisions of the VA itself --
are foreclosed by 511 and 502.

Again, |'ve spoken to Matthews versus Eldridge, the
three-part balancing test. Certainly, this system provides
adequat e due process, notice, opportunity to be heard. Added
on to that is an adninistrative review process and a judicial
revi ew process.

Questions of sovereign i munity, of course, nust be
strictly construed in favor of the sovereign and so plaintiffs'
construction of Section 511 or 502 is sinply not appropriate.

And let me briefly address the Broudy case of --
fromthe DC Circuit. As we pointed out in our reply, the
problemw th that case is the Court said -- we've identified in
this case a decision that was never considered by the secretary
because the secretary didn't note sone facts that we'd hi dden
fromthem Therefore, 511 doesn't apply and they woul dn't have
taken t he case.

Plaintiffs are saying, we've been |ooking at

52

deci sions of the secretary on discovery, and on subpoena power,
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and on the clains procedure. W don't like those deci sions.

W want to bl ow through that and take that into district court
Broudy does not help them Because all the decisions they
claimof -- they challenge have been nmade by the secretary.

There's been allusion repeatedly to the nedical side
of the equation of the house. W would note that contrary to
what plaintiffs state, there is authority for those cases.
Eligibility deternminations for medical care to be considered
t hrough the sane judicial review process, and hence Section 511
applies there as well.

And the statute giving the Board of Veterans Appeals
jurisdiction over eligibility denials, which is what plaintiffs
are tal king about. It's 38 CFR 20.101(b). Additionally, the
statute that they claimis being violated on nedical care,
which is 1710 of Title 38, does not grant a veterans a
statutory entitlement to a particular type of care because the
statute prefaces everything it says by saying that nmedical care
shal | be provided, which the secretary determ nes to be needed.

So it's highly discretionary with the secretary.

And the secretary, of course, has many denmands upon his
resources and only so nmuch in appropriations and so it is just
not one which -- which lends itself to judicial enforcenent.
And in any event, 511 applies in that context as well.

On systenic delay, let nme just make the point that

53

the Court of Appeals for veterans clains has the sane right
that this Court does to conpel agency action unlawfully del ayed
or deni ed and has exercised that on occasion. So it has
authority to act in cases of systemic delay. It also has
Mandanus aut hority. And while we're on the subject of that
court, the plaintiffs had inproperly named the chief judge of
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that court as a defendant in this action. The CAVC is not an

agency suable under the APA. It is a court. The APA's
definition of agency expressly excludes courts of the United
States. And so, certainly, the chief judge should be -- should
be excl uded.

THE COURT: Is there a notion in that regard?

MR. BENSING W addressed -- we noved to dismss

across the board, of course, and we addressed that specific

issue in our reply brief. W have not noved specifically on
behal f of --

THE COURT: | noticed it was in the papers. But
didn't notice if there was any specific notion to excl ude that

particul ar defendant.

MR. BENSING And, finally, many of these issues in
our papers -- let ne leave with one final point. And that is,
if plaintiffs are not happy with the way the systemis
currently working, their remedy is either to take it up with

Congress, to take it up with the Secretary of Veterans Affairs
or under 502 to challenge the regulations that they think are

54

i nappropri ate because they can seek judicial reviewin the
federal circuit of those regulations on the ground that they
vi ol ate due process, or anything else, and proceed in that
forum

But there is sinmply no jurisdiction in this Court
for those clains, and as | said, their facial challenges sinmply
do not survive. Thank you.

THE COURT: Al right. Thank you.

MR. ERSPAMER  Your Honor, to some extent |'ve
covered these issues. And then sone of the conments made of
counsel are covered --
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THE COURT: |If you have something new to add, just
add it.

MR. ERSPAMER. | do have sonething --

THE COURT: We're not going to go over the sane
thing --

MR. ERSPAMER. No, we're not. | have a couple of
new things to add. That's what | want to do.

THE COURT: Ckay. But --
MR ERSPAMER: That's fine, your Honor
THE COURT: |'mfocused in on what ny jurisdiction

MR ERSPAMER. Right. Well, the question of the
interpretation of the NARS v. Walters case, which is sonething
new in this argunent, and | wanted to conment briefly on. |
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argued that case in the Supreme Court. That was my case. The
Walters decision only dealt with the constitutionality of the
$10 fee linmitation.

That was the only issue in the case. It had both
the facial and it has applied challenge. The Court found that
facially constitutional the $10 charge fee linitation at that
time did not involve any of that stuff -- issues that we have
in this case. The results of pre-Veterans Judicial Review Act.
And now we have a conpletely different system And the

comments were made by this plaintiff friendly system by

counsel. W cited in our briefs on two decisions fromthe
Vet erans Court which said exactly the opposite -- the system
has changed enormpusly over the last -- since judicial review

canme in. And it has becone very adversari al
And if you look, there are details in the conplaint
about how many clainms -- appeals are being denied by -- based
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upon veteran -- usually unrepresented veterans -- failure to

follow time deadlines, jurisdictional requirenents at the

regional office level. So | just refer your Honor to those
deci si ons.

And counsel also said -- tal ked about decisions of
the secretary. W're trying to revisit all these decisions of

the secretary about subpoenas. He rattled off with a Iist of
other things. He's repeating the sane fundanent al
m sconstruction of the statute. 511(a) decisions refers to

56

deci sions of the adm nistrator on appeals fromthe Board of
Vet erans Appeals. That's it.

And not one word about Broudy. Now, Broudy has a
very extensive analysis in this statute. 1t's post VIJRA It's
conpletely inconsistent with the notion advanced by defendants
that everything the VA does or thinks about is a decision
It's not. It's a very narrow interpretation of the word
decision. The -- let's talk about one of the nedical care
statutes. He refers to a regulation, which pernmts the Board
of Veterans Appeals to take up sone nedical issues. It's kind
of interesting, your Honor.

There is nothing that they have cited and not hing
has been referred to in an argunent to appeal from The Board
of Veterans Appeals deals only with appeals, a VA claim
decisions. There is no procedure for people that have nedica

care. There's nothing to appeal from

And it's shown by the fact that there aren't any
cases about -- at the Court about denial of medical care. And
there's only a couple of tines when nedical care has even cone

up. And the questions about -- the questions were raised
about -- about inability to get appointments, nedica
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appoi nt ment s.

And the Court -- the Veterans Court said, we don't
have jurisdiction over those issues. There is nothing. It's a
dearth of any procedure on the nedical care side. If a veteran

57

goes into a clinic and they tell himto go take a hike --
pardon -- pardon the vernacular -- there is nothing he can do.
There is no procedure. There is nothing he can do. That is
why so many of these veterans are killing thensel ves.

They come in and they want nedical treatnent. And
when they're turned away and we don't have the resources, cone
back -- cone back next nonth. There's story after story in the
newspapers across this country about that issue. | think |I've
covered ny subject matter with respect to this in the new
issues -- let nme just look. | think there's one issue that ny
col | eague needs to cover or two maybe.

M5. MOSER: There are just two brief issues,
your Honor. One, they were tal king about the no set of facts
standard under Salerno. | believe that in our brief, that's
been criticized by the Suprene Court itself in ternms of facial
chal l enges, and it's also been linmted in the Ninth Crcuit
today in its chall enges.

And with respect to Section 7261, which they
i ndi cate, you know, why couldn't a veteran just conme in and
conpl ai n of unreasonabl e del ay and get an order under 72617
Well, in the brief, you know, we took a | ook for cases like
that and we, basically, found one where a veteran was very ol d,
and they expedited the appeal

But, otherwi se, we haven't found any, nor have the
defendants cited any, where they renedy delay. It's really a

58
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theoretical renedy and not enployed in practice. And on that
note, | think we'll conclude. Thank you for your tinme, your
Honor .

THE COURT: Thank you. Do we have any other notions
in limne?

MR. BENSING Just briefly, your Honor. The BVA
jurisdictional regulations that | cited is for eligibility for
nmedi cal care. That is subject to review Particular treatnment
qguestions for the availability of resources is not something
that is considered. And there are several cases that we found
on -- where the Court of Appeals for Veterans C ains has
considered in action by the VA, and we can cite those for the
record if the Court wi shes. Thank you.

THE COURT: Are there any other notions? | think we
have sonething coming up. There's a motion filed for a -- a
motion for prelimnary injunction on the 25th of January. |
think that -- | mght have to put that over a little bit
because | think that also in conjunction with that was a notion
to take depositions.

And | think what 1'Il do on that, 1'mgoing to hold
up the notion to take depositions because if | should rule that
I have no jurisdiction, then that would be a waste of tine,
taking the depositions. |If | find that | do have jurisdiction
then 1'Il take up the matter at that particular tine.

And |'mgoing to have to go through the vol ume of

59

paper that you've submtted, and what have you. And
understand -- and |I' m cogni zant of the fact that you're --
everybody is anxious to get this thing noving.

MR. BENSI NG  Your Honor, we had a notion to stay

di scovery pending a ruling on your notion to dismss. And from
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what | hear you say, your Honor is going to grant that.

THE COURT: Yeah. So that's stayed. So probably
I'"mgoing to need nore tinme to rule upon this notion because
this is probably one of the nost crucial notions that | have in
the case. And so | think instead of the 25th of January, 1'lI
put it over probably till the 22nd of February. And in the
meantime, 1'll hopefully be able to get nmy order out during
that period of tine.

MR. ERSPAMER  Your Honor, with respect to that --
nmove the hearing date -- could we get a little nore tine of
replying, naybe an extra time that you're allotting so the
change of briefing schedules --

THE COURT: More paper -- you know, |'ve got nore
paper than you can imagine. | nean, | can't -- It's that big,
you know.

MR. ERSPAMER No. |'mtalking about the timng of
our reply brief. Usually, you only get a week. Can we extend
that to two weeks?

THE COURT: Wit a minute. Wat are we tal king
about? You need a --

60

MR ERSPAMER: Prelimnary injunctions.

THE COURT: On what?

MR. ERSPAMER. On prelimnary injunctions. The
opposition is -- not even cone in.

THE COURT: Well --

MR ERSPAMER. We'll do it in reply.

THE COURT: What we'll do is this. Depending upon
the nmotion that -- who's filing a prelimnary injunction?

MR. ERSPAMER  Yes.

THE COURT: Yeah. You filed a prelimnary
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i njunction. Have you filed a reply brief yet?
MR. BENSING It was only filed Tuesday, your Honor

We have not.

THE COURT: kay, fine. Well, then we'll review --
so then you'll have tine to file a reply. Wy don't we just
hold up on that until | make my order on the jurisdiction
There's no use putting the parties through a |ot of work

MR. ERSPAMER  Your Honor, the problemis -- the
reason we focus on this issue is that there are 200 suicides
every week.

THE COURT: Oh, | understand that, but | have a

cruci al decision to nake here, whether | have jurisdiction or

not .

MR. ERSPAMER: | agree, your Honor.

THE COURT: |'mnot going to spin nmy wheels if |

61

don't have jurisdiction.

MR. ERSPAMER. No. | agree with you

THE COURT: If | have jurisdiction, I'mgoing to do
it. So I'mnot going to be in- --

MR. ERSPAMER. Your Honor, I'm --

THE COURT: -- into sone fast decision. |1've never
done that before in ny Iife, and | don't intend to do it now.

MR ERSPAMER: |'mnot saying --

THE COURT: And I'Il let you know when | get a
decision -- when | nmake a decision. | know no matter what |

do, there are people that are going to be unhappy, the
Governnent or your client. So the only tine | was able to ever
nmake a decision was out in the state court, and | was handling
adopti on, everybody was happy there. The matter's submtted.

Yes.
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MR BENSING  Your Honor, there's another notion
that's pending that | wonder if we could al so put over and
that's plaintiffs' notion for a protective order. And they
have noticed that for January 11th. And they want to have

certain rules on discovery of docunments relating to plaintiffs.

| submit that's really inappropriate at this tine until we see
a --

THE COURT: Well, anything that | rul ed upon the
notion to dismss.

MR BENSING Okay.
62

THE COURT: Everything is stayed until the notion to
di smi ss.
MR ERSPAMER: Thank you, your Honor
MR BENSING Thank you, your Honor
MS. MOSER:  Thank you, your Honor
(Concl uded at 12:10 p.m)
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