
1 JUDITH Z. GOLD (State Bar No. 97098)
JEFFREY A. FINUCANE (State Bar No. 244930)

2 DEREK KNERR (State Bar No. 252746)
HELLER EHRMAN LLP

3 333 Bush Street
San Francisco, CA 94 104-2878

4 Telephone: (415) 772-6000
Facsimile: (415) 772-6268

5 E-mail:judith.gold @hellerehrman.com

6 Attorneys for Amicus Curiae
Swords to Plowshares and Vietnam Veterans of America, Inc.

7

8 UNITED STATES DISTRICT COURT

9 NORTHERN DISTRICT OF CALIFORNIA

10 VETERANS FOR COMMON SENSE, a District of Case No.: C 07-3758 SC
Columbia Nonprofit Organization; and VETERANS

11 UNITED FOR TRUTH, INC., a California Nonprofit
Organization, representing their members and a class JOINT AMICUS BRIEF OF SWORDS

12 of all veterans similarly situated, TO PLOWSHARES AND VIETNAM
VETERANS OF AMERICA

1 3 Plaintiffs,

14 v.

15 JAMES B. PEAKE, M.D..Secretary of Department o
Veterans Affairs; et al.,

16
Defendants.

17

_________________________________

18

19

20

21

22

23

24

25

26

27

HeIler 28
Ehrman LLP

JOINT AMICUS BRIEF OF SWORDS TO PLOWSHARES AND VIETNAM VETERANS OF AMERICA
CASE NO. C 07-375 8 SC



1 TABLE OF CONTENTS

2 i. INTRODUCTION I

3 II. DISCUSSION 1

A. Three Essentially Undisputed Facts Alone Reveal That Defendants’
Adjudicatory And Health Care Delivery Systems Are Dysfunctional 1

5 B. Absent This Court’s Intervention, There Is No Reason To Believe That

6 The Situation Will Improve 2

C. Defendants’ Excuses For The Extraordinary Delays In The
7 Adjudicatory Process Do Not Pass Logical Or Legal Muster 6

8 D. The Human And Societal Costs Of Providing Inadequate Or No Care
To Veterans With Mental Health Injuries Far Exceed The Cost Of

9 Meeting Our Obligations To These Veterans 11

10 1. The Human Suffering And Economic Toll Caused By The
Current Situation Is Unacceptably High 11

2. The Cost Of Repairing Defendants’ Systems Would Be Far
12 Less Than The Cost Of Not Doing So 14

13 3. Defendants Have Received Billions More than They Have
Asked For To Address These Issues 16

14 E. There Are Feasible Remedies For Ensuring That Defendants Comply

15
With Their Constitutional Obligations 16

1. Courts Have The Power And Duty To Fashion Remedies For
16 Constitutional Violations 17

17 2. The Court Can And Should Enter A Declaratory Judgment 18

18 3. The Court Can And Should Issue A General Order Requiring
Defendants To Meet Broadly Defined Goals And Possibly

19 Requiring Defendants (Or The Parties Jointly) To Propose A
Specific Repair Plan 19

20
4. Many Simple, Specific Remedies Well Within This Court’s

21 Competence Would Begin The Process Of Repair 20

22
5. If The Court Wishes To Have Assistance, It Is Readily

Available; The Court Can Appoint A Master, Monitoring
23 Panel, Or Similar Delegate 21

24
III. CONCLUSION 24

25

26

27

Helter 28
Ehrman LLP

JOINT AMICUS BRIEF OF SWORDS TO PLOWSHARES AND VIETNAM VETERANS OF AMERICA
CASE NO. C 07-3758 SC



1 TABLE OF AUTHORITIES

2 Cases

3 Barnett i’. Bowen,
794 F.2d 17 (2d Cir. 1986) 18

4
Brown v. Board of Educ..

5 349U.S.294(1955) 17

6 Brown i’. Board of Educ.,
347 U.S. 483 (1954) 17

7
C’enterfrr Biological Diversity v. Norton.

8 304 F. Supp. 2d 1174 (D. Ariz., 2003) 20

9 Cupolo ‘. BART.

10
5 F. Supp. 2d 1078 (N.D. Cal. 1997) 3

Deinore v. Kim,
11 538U.S.510(2003) 17

12 Gates v. Collier,
501 F.2d 1291 (5th Cir. 1974) 22, 2313

Goldberg v. Keiiev,
14 397U.S.254(1970) 19

1 5 Hart v. Community School Board.

16
383 F. Supp. 699 (E.D.N.Y. 1974) 22, 23

1-lenrietta v. Guiliani,
17 No. 95 CV 0641 (SJ) 2001 WL 1602114 (E.D.N.Y. Dec. 11, 2001) 20

1 8 J-Jutto v. Finnev,
437 U.S. 678 (1978) 1719

In re Peterson.
20 253U.S.300(1920) 21

21 John B. i’. Menke,

22
176 F. Supp. 2d 786 (M.D. Tenn. 2001) 21,23

Johnson v. Robison,
23 415U.S.361(1974) 17

24 Joseph A. v. New Mexico Dep t ofHuman Svcs.,
69 F.3d 1081 (10th Cir. 1995) 22, 2325

Kidneigh v. Unum Provident Ins. Co.,
26 345F.3d1182(l0thCir. 2003) 10

27 Little Rock Sch. Dist. v. Pulaski County Special Sc/i. Dist.,
726 F. Supp. 1544 (E.D. Ark. 1989) 23Hefler 28

Ehrman LLP
H

JOINT AMICUS BRIEF OF SWORDS TO PLOWSHARES AND VIETNAM VETERANS OF AMERICA
CASE O. C 07-3758 SC



1 Martin v. Mabus,
700 F. Supp. 327 (S.D. Miss. 1998) .22, 23

2
Mathews v. Eldridge,

3 424U.S.319(1976) 16

4 Milliken v. Bradley (II,
433 U.S. 267 (1977) 17,23

5
Morgan v. Kerrigan,

6 530 F.2d 401 (1st Cir. 1976) 23

7 Nat’l Org. for the Reform ofMarijuana Laws (NORML) v. Mullen,
112 F.R.D. 120 (N.D. Cal. 1986) 23

8
Perez v. Boston Housing Authority,

9 400 N.E. 2d 1231 (Mass. 1980) 22, 23

10 Puerto Rican Legal Defense & Educ. Fund, Inc. v. Gantt,
796 F. Supp. 681 (E.D.N.Y. 1992) 23

11
Richardson v. GAB Business Servs,, Inc.,

12 l6lCal.App.3d519(1984) 10

1 3 Ruiz v. Esteile,
503 F. Supp. 1265 (S.D. Tex. 1980) 22, 23

14
Sailing v. Bowen,

15 641 F. Supp. 1046(W.D. Va. 1986) 17

16 Serrano v. Priest,
l8Cal.3d728(1976) 19

17
Serrano v. Priest,

18 2OCal.3d25(1977) 19

19 Serrano v. Priest,
5Cal.3d584(1971) 19

20
Soiis v. Schweiker,

21 719F.2d301 (9thCir. 1983) 19

22 Swann v. Charlotte-Mecklenburg Bd. ofEduc.,
306 F. Supp. 1299 (W.D.N.C. 1969) 23

23
United States v. Board of Sch. Comm ‘rs,

24 503 F.2d 68 (7th Cir. 1974) 23

25 United States v. Suquamish Indian Tribe,
901 F.2d772(9thCir. 1990) 21

26
United States v. W. T Grant Co.,

27 345U.S.629(1953) 3

HeIler 28
Ehrman LLP

111
JOINT AMICUS BRIEF OF SWORDS TO PLOWSHARES AND VIETNAM VETERANS OF AMERICA
CASE NO. C 07-3758 Sc



1 Webster i’. Doe,
486 U.S. 592 (1988) 17

2
White v. Matthews,

3 434 F. Supp. 1252 (D. Conn, 1976) 18

4 Wyatt v. Sticknev,
344 F. Supp. 373 (M.D. Ala. 1972) 23

5
Federal Statutes

6
5 U.S.C.

7 §555(B) 18
§706(1) 18

8
28 U.S.C.

9 § 1651(a) 21

10 38 U.S.C.
§ 7105 4

11 §1154(b) 7

12 42 U.S.C.
§l997etseq 18

13
State Statutes

14
Cal. Code Civ. Proc.

15 § 583.310 10
§ 583.360 10

16 § 583.420(a)(2)(B) 10

17 Cal. Ins. Code
§790.03 (4) 10

18
Cal. Lab. Code

19 §5313 10
§ 5402(b) 10

20 § 5402(c) 10

21
Cal. Const, Article VI, § 19 10

22
Rules

23
Fed. R. Civ. P.53 2,21

24
Federal Register

25
70 Fed. Register 43590 (July 27, 2005) 11

26
71 Fed. Register 16424-01 (March 31, 2006) 11

27
73 Fed. Register 2057 1-79 (April 16, 2008) 3

Heller 28
Ehrman LLP

lv
JOINT AMICUS BRIEF OF SWORDS TO PLOWSHARES AND VIETNAM VETERANS OF AMERICA
CASE NO. C 07-375 8 SC



1 Regulations

2 38 C.F.R.
§ 3.304(f) 7

3 §4.25 9
§ 20.1304 9

4 § 20.1304(c) 9
§ 20.203(b)(2) 3

5 § 20.302(a) 4
§ 20.302(c) 4

6
Other Authorities

7
Coffin, The Frontier ofRemedies: A C’aliftr Exploration, 67 Calif. L. Rev. 983 (1979) 18

8
Kirp and Babcock, Judge and Company: Court-Appointed Masters, School Desegregation, and

9 Institutional Reform, 32 Ala. L. Rev. 313 (1981) 21

1 0 Montgomery, Force and Will: An Exploration of The Use ofSpecial Masters to Implement Judicial
Decrees. 52 U.Colo.L.Rev.105 (1980) 21, 22

11
Nathan, Use ofMasters In Institutional Refrrm Litigation, 10 U. Tol. L. Rev. 419 (1979) 21

12
Johnson, The Role of the Federal Courts in Institutional Litigation, 32 Ala. L. Rev. 271(1981) 18

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

HeIler 28
Ehrman LLP

JOINT AMICUS BRIEF OF SWORDS TO PLOWSHARES AND VIETNAM VETERANS OF AMERICA
CASE NO. C 07-375 8 SC



1 I. INTRODUCTION

2 Swords to Plowshares (“Swords”), and Vietnam Veterans of America, Inc. (“VVA”), who file

3 this joint brief as amicus curiae because of their vital interest in the outcome of this case, urge the

4 Court to take decisive action to address what has become an emergency. They urge the Court to

5 reject defendants’ attempt to persuade it that no judicial action is necessary, based on the speculation

6 that because defendants hope, in the future, to improve, the situation will, in fact, improve

7 appreciably. The evidence, based on years of experience, and voluminous empirical data and

8 statistics - a history of failed “initiatives,” untested strategic plans, untried task force

9 recommendations, and a brand-new, yet-to-be-implemented “pilot project” -- tells us that the

1 0 promises, hopes, and goals of the Department of Veterans Affairs (“VA”), regarding veterans with

11 mental illness, have come to naught again and again, with tragic consequences. Change must be

12 made now, pursuant to Court order.

13 IL DISCUSSION

14 A. Three Essentially Undisputed Facts Alone Reveal That Defendants’
Adjudicatory And Health Care Delivery Systems Are Dysfunctional

15

1 6
The facts of this case are not extraordinarily complex. Three simple, shocking, and essentially

1 7
undisputed facts beg for attention.

1 8
First, inexcusably, hundreds of thousands of veterans with seri’ice-con,zected injuries must

19
waitfor unreasonable periods of time, commonly three, five, or even more yearsfor their claimsfor

20
compensation and other benefits to be resolved. Claims are subject to grossly unreasonable delays at

21
every step of the adjudication process.

22
Second, a backlog of 650,000 unresolved claims fir benefits is choking the VA ‘s adjudicatory

23
system. Hundreds of thousands of veterans with Post Traumatic Stress Disorder (“PTSD”), andlor

24
traumatic brain injuries and/or major depression arising from their service, veterans who are disabled,

25
often indigent, and often even homeless, are thus being subjected to further incalculable suffering,

26
now inflicted upon them by the VA, as they wait in limbo for the defendants to act. It is predictable

27
that over 700,000 more claims will be filed over the next ten years by injured veterans returning from

Afghanistan. Iraq. and other combat locations.HelIer 28
Ehrman LLP
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1 Third, the defendants’ health care delivery system is so dysfunctional that among our five

2 million veterans, at least 126 veterans per week -- eighteen veterans per day -- commit suicide, and

3 about 1000 veterans per month attempt it.

4 These three essentially undisputed facts alone reveal dysfunction of constitutional magnitude.

5 The thousands of potentially preventable suicides and suicide attempts, tragic in themselves, are also

6 a barometer of the pervasive, although less visible, human suffering that is being caused by the

7 defendants’ policies. This epidemic tells us that hundreds of thousands of men and women, who may

8 never attempt suicide, are nevertheless living with severe pain and suffering connected to their service

9 to our nation, and with critical mental health care needs that are going unmet. This has already led to

10 further, ever-worsening epidemics of homelessness, family breakdown and a myriad of other societal

11 problems, the costs of which are being borne not just by financially strapped families, but by local

12 and state taxpayers and not-for-profit entities like the amici, who cannot possibly meet the

13 overwhelming need. The actions and inactions leading to this situation are morally unacceptable,

14 fiscally irresponsible, and constitutionally prohibited.

15 B. Absent This Court’s Intervention, There Is No Reason To Believe That The
Situation Will Improve

16
While imposing deadlines on claimants for virtually every step in the claims process, current

17
regulations impose no time limits on the defendants at all. As a result veterans, trapped in a backlog

18
of over 650,000 unresolved claims, must wait years and years for their claims to be resolved. For

19
claims denied in their initial stages and appealed, claimants must wait for an average of five to seven

20
years, and often far longer, for their eligibility for benefits to be determined. This does not honor our

21
nation’s veterans -- and it is not due process.

22
Defendants do not argue that such a situation is acceptable. Their primary “defense”

23
regarding the nearly complete breakdown of their adjudicatory systems is a vow to do better, later,

24
and to do their utmost to shorten claim processing times “if it’s at all possible.” See Testimony of

25
James Terry, Chairman of the Board of Veterans’ Appeals, Trial Transcript at 607:2-607:15. But a

26
vague promise to “try” is merely speculation, not evidence. The Supreme Court has affirmed that

27
courts have power to grant injunctive relief even when the evidence actually demonstrates a complete

HeIler 28
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1 discontinuance of the illegal conduct. United States v. W. T. Grant Co., 345 U.S. 629, 633 (1953).

2 Thus, even if the Court concluded that defendants here were highly likely imminently to accomplish

3 sweeping systemic changes -- which clearly is not true -- injunctive relief would be appropriate. See

4 also Cupolo V. BART, 5 F. Supp. 2d 1078, 1084 (N.D. Cal. 1997) (granting injunctive relief despite

5 defendants’ showing of actually implemented repair initiatives to comply with Americans with

6 Disabilities Act). Given their record of failed programs and plans, to avoid judicial intervention at

7 this point defendants must now show, at the minimum, that they have (1) actuall implemented

8 (2) specflc changes (3) that have been monitored and evaluated based upon verifiable data

9 (4) establishing that the changes are effective to obviate the constitutional problem, and (5) that there

10 is an assurance that these changes will stay in place.

11 Defendants, of course, have not shown that any significant repair has been put in place, much

12 less tested by experience. The one “reform” to which they point that has actually been implemented

1 3 is their Suicide Prevention Hotline. which is demonstrably ineffective. Testimony of Ronald Mans,

14 Trial Transcript at 282:18-283:13. The only other specific repair effort that is purportedly (but not

15 actually) underway is a notice of proposed rulemaking, described by defendants as “so new that we

16 haven’t even put it in our trial briefs.” See April 21, 2008 Trial Transcript at p. 78:14-15. This

17 proposed rule, published on April 16, 2008, relates to a proposed “pilot project,” not to anything that

1 8 has been tested for its effectiveness. Even that pilot project, if adopted, will not cover most claimants.

1 9 It will cover only veterans with representation, and only in four regional offices. See Board of

20 Veterans’ Appeals: Expedited Claims Adjudication Initiative — Pilot Program, 73 Fed. Reg. 2057 1-

21 20579 (April 16, 2008).

22 As to this proposal, defendants represented to the Court that for “certain claimants,” the VA

23 had a plan to “expedite” claims if the veteran agreed not to take the full times currently allowed for

24 actions by the claimant. The published rule, however, does not require the VA to “expedite” claims.

25 It commits the VA to very little. But it would require the claimant to adhere to new and shorter time

26 limits for eight different actions to be taken while the claim is being adjudicated in the Regional

27 Office: 60 days instead of a year from the date of the mailing of the notification to submit additional

HelPer 28 evidence (38 C.F.R. § 20.203(b)(2)); 60 days instead of a year for filing a Notice of Disagreement
Ehrman LLP
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1 with the Regional Office decision (38 U.S.C. §7 105; 38 C.F.R. §20.302(a)); 30 days instead of 60 (or

2 the remainder of the one-year period for filing a notice of disagreement) for filing a Substantive

3 Appeal (38 C.F.R. §20.302(c)), etc. In return for all of this, the VA Regional Office would merely

4 certify an appeal, and transfer records to the Board of Veterans Appeals (“BVA”), “within 30 days of

5 the receipt of the Substantive Appeal, or within 30 days of receipt of any additional submissions...

6 but no later than 60 days from the receipt of the Substantive Appeal.” (Appendix hereto at Tab A.)

7 The proposal would also require the BVA to “screen” cases, and return a case with an inadequate

8 record to the Regional Office immediately (instead of waiting for its docket number to come up, as is

9 done now). This might slightly speed the resolution of cases returned for an inadequate record, but

10 would not affect a case that did have a sufficient record. Apart from that, none of the VA’s

11 concessions to participants in the pilot project would apply to any BVA (as opposed to Regional

12 Office) actions, or affect the astonishing 1419-day average time now taken by BVA to resolve

13 appeals.

14 Although we applaud any effort by the defendants to improve the situation, it is not obvious

15 why a claimant should give up any of his rights simply to obtain a small concession that the VA will

1 6 do what it is already legally and morally obligated to do. Every appeal should be certified, and the

1 7 record transferred to the BVA, within 30 days. Moreover, since this pilot project has yet to be

1 8 implemented, there are no data or other evidence that speeding up the certification of appeals will

1 9 significantly shorten claimants’ average 1419-day waiting time for resolution of their appeals, nor any

20 basis to speculate that this limited “pilot project” would significantly reduce the claims backlog.

21 Defendants have not even explained what part of the current delay is attributable to the two simple

22 acts by the VA that, within the confines of the “pilot project,” the VA would “expedite.”

23 And we cannot take such matters on faith. Despite what may be good intentions, the VA’s

24 track record for meeting its “goals” and fulfilling its hopes and plans is not encouraging. For

25 example, James Terry, Chairman of the Board of Veterans’ Appeals, testified that when he arrived at

26 the BVA in April 2005, the “goal” for appeals resolution time (from the filing of a substantive appeal

27 to final resolution by the BVA) was 500 days, but the actual average time was reportedly 599 days.

HeIler 28 Trial Transcript, 562:19-563:3. The following year, instead of striving to meet that quite lax goal, the
Ehrman LLP
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1 BVA simply moved the goal post: the new “goal” was 600 days. Plaintiffs’ Trial Exhibit (“Pis. Tr.

2 Ex.”) 378. When that new and even less ambitious goal also was not met (the actual average time in

3 2006 was reportedly 658 days), the VA again adopted a new “goal.” As of now, the goal is 700 days.

4 with the actual average time for appeal resolution, as of February 2008, reported to be 671 days -- less

5 than the new, revised, hardly aspirational “goa1,’ but 171 days more (nearly 35% more) than the 2005

6 “goal” of 500. See Pis. Tr. Ex. 413. And in fact, excluding the claims that never reach the BVA

7 (because the veteran either agrees with an earlier decision or simply gives up), the actual average time

8 that veterans must wait to receive a final decision by the BVA, after filing a Notice of Disagreement

9 with a Regional Office decision, is an astonishing 1419 days. Pls. Tr. Ex. 1323.

10 The VA’s own October 2001 Claims Processing Task Force Report to the Secretary of the VA

11 owns up to this history of false hopes for improvement:

12 Over the last few years, VBA has developed many initiatives in the belief that these
initiatives would produce a better capacity to adjudicate claims.. . . [Tjhe Task Force

1 3 believes that VBA Central Office decisions regarding choices about how to improve the
processing of claims has exacerbated the claims backlog crisis. VBA has also created14 many problems through poor or incomplete planning and uneven execution of claims

15 processing improvement projects. VBA Central Office choices have essentially served to
reduce the availability of skilled labor for processing claims, while diverting experienced

16 staff to implement unproven process changes that were poorly planned or managed.

1 7 Pls. Tr. Ex. 374. Despite the Task Force’s recommendations (few of which were ever carried out),

18 what it even then called a “backlog crisis” of 533,000 has now grown to over 650,000. Thus the 2001

1 9 Task Force Report was yet another ultimately unproductive exercise in self-criticism. The trial

20 evidence also shows without any doubt that almost none of the recommendations in defendants’ May

21 10. 2007 Mental Health Plan for Suicide Prevention were carried out, and that none of its stated goals

22 have been met. See Testimony of Dr. Ronald Mans, Trial Transcript at 277:20-22: 280:11-13. In

23 light of this history, it is predictable that if the Court stayed its hand based on defendants’ good

24 intentions, it would have tragic consequences.

25 Furthermore, defendants’ promises of unspecified “improvement” simply do not take realistic

26 account of the future. Without the Court’s intervention, the current claims backlog can only increase,

27 as hundreds of thousands of veterans return from Iraq and Afghanistan with disabling injuries, and
Helter 28 join the 650,000 veterans who are already waiting for their claims to be resolved. The mostEhrman LLP
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1 conservative projections contemplate that at least 700,000 additional claims will be filed by veterans

2 of the combat in fraq and Afghanistan. At year-end 2007, 751,000 of the 1.6 million soldiers

3 deployed to Iraq and Afghanistan had returned, and 224,000 (less than one third) had applied for

4 benefits. Many thousands of veterans who have already returned, and thousands of those still

5 deployed, will file claims in the future. If claim rates merely equal the rate among Gulf War veterans

6 (which is 45%), the number of new claims over the next ten years will be more than 700,000, with

7 about 60,000 to almost 75,000 expected new claims in any one year. And this is a conservative

8 projection, because actual rates of PTSD are much higher than in the Gulf War. Stiglitz, Joseph E.

9 and Bilmes, Linda J., The Three Trillion Dollar War: The True (‘ost oft/xe Iraq C’onflict at 78-79

10 (Norton, 2008).

11 With nearly 700,000 claims already choking defendants’ adjudicatory process, these new

12 claims cannot possibly be handled under the current system. Even if the pilot project mentioned

1 3 above (defendants’ only specific proposal) were implemented system-wide, it clearly could not make

14 a significant impact on the problem. We are facing an emergency, and the Court cannot rely on

15 defendants’ vague promises to “improve.”

16 C. Defendants’ Excuses For The Extraordinary Delays In The Adjudicatory

17
Process Do Not Pass Logical Or Legal Muster

18
None of defendants’ excuses for this unacceptable situation are persuasive.

1 9
First, in a classic blame-the-victim argument, defendants suggest that the periods allowed for

20
veterans to take certain steps during the adjudicatory process are substantially responsible for the

21 problem. Claimants have the right to reasonable periods of time to accomplish the steps they must

22 take during the claims process (as much as 60 days to seek review of certain actions, and a year to

23 seek review of the initial decision by the Regional Office). But the average time from Notice of

24
Disagreement with the Boards initial decision to the final resolution of a claim is 1419 days -- 3.88

25
years. (This excludes the additional 189 days it takes from the date the claim is filed to the initial

26
decision by the Regional Office.) In fact, there is no evidence that the average veteran uses all the

27
time allotted for any step in the adjudicatory process, nor any evidence about how much of the

HeIler 28
astonishing 1419 day average appeal resolution time is actually attributable to the average veteran.
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1 Nor is thereany evidencethat it hasmadethe slightestdifferenceto the total processingtime if a

2 veterandoeshis or herpart quickly.

3 Second,defendantshavesuggestedthat the needto determinea connectionbetweena

4 claimant’sinjury andhis or hermilitary servicejustifies the VA’s extraordinaryclaim processing

5 time. This is a self-createdproblem. Despitemedicalopinion, andthe commonsenseunderstanding.

6 thatbeing in combatmight aloneconstitutesufficient stressto result in long-termPTSDin many

7 individuals,that is not enoughfor the VA. The VA requiresa claimantto provea specificservice

8 related“stressor,”and it is not enoughif a claimant-- an honorablydischargedveteran,presentingno

9 reasonto doubthis or herword -- describesthe “stressor”underpenaltyof perjury. The VA also

10 requirescorroboratingevidence,andnow claims that the purportedneedto gathersuchevidence

11 causesthe years-longdelay in resolvingthe averageclaim. Theserequirementsinsult anddemeanthe

1 2 sacrificesthat theseveteranshavemadefor their country,andthey contradictclearstatutorylaw and

13 regulations. Title 38 U.S.C. §1154(b) states:

14 In thecaseof any veteranwho engagedin combatwith the enemyin activeservice...
the Secretaryshall acceptas sufficient proofof service-connectionof anydiseaseor

15 injury allegedto havebeenincurredin or aggravatedby suchservicesatisfactorylay or
otherevidence.. . if consistentwith the circumstances,conditions,or hardshipsof such

1 6 service,notwithstandingthe ftzct that thereis no official recordof suchincurrenceor

1 7 aggravationin suchservice,and, to thatend, shall resolveeven’ reasonabledoubtin
favorqf the veteran. (Emphasisadded).

18
In addition,38 C.F.R. § 3.304(f)provides:

19
If theevidenceestablishesthat the veteranengagedin combatwith the enemyandthe

20 claimedstressoris relatedto that combat,in theabsenceofclearandconvincingevidence
to the contrar’, andprovidedthat the claimedstressoris consistentwith the

21 circumstances,conditions,or hardshipsof the veteran’sservice,the veteran’slay

22
testimonyalonemayestablishthe occurrenceof the claimedin-servicestressor.
(Emphasisadded).

23
Absent“clear andconvincingevidenceto the contrary,” the law thusonly requires“credible,’

24
satisfactorylay or otherevidence”of an in-servicestressorthat is “consistentwith the circumstances

25
of the veteran’sservice.” Notwithstandingthis plain language,for PTSDclaimsthe VA requires

26
(I) medicalevidenceof the condition; (2) crediblesupportingevidencethat a claimedin-service

27
stressoroccurred;and(3) a link, establishedby medicalevidence,betweenthe diagnosisandthe in

HeHer 28
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1 servicestressor.VA Office of GeneralCounselOpinion(“GCO”) 12-99readsin part:

2 In orderto determinewhetherthe VA is requiredto accepta particularveteran’s
‘satisfactorylay or otherevidence’as sufficientproofof serviceconnection,an initial

3 determinationmustbe madeasto whetherthe veteran‘engagedin combatwith the
enemy.’ Thatdeterminationis not governedby the specificevidentiarystandardsand
proceduresin section1154(b). ... (Appendix,Tab B at §1.)

5 GCO 12-99requiresveteransto establishby official military recordsor decorationsthat they

6 “personallyparticipatedin eventsconstitutingan actualfight or encounterwith a military foe or

7 hostileunit or instrumentality.” Id. The VA alsohaspromulgatedinternal instructionsrequiring

8 evidencethat specificallydocumentsthe veteran’spersonalparticipationin the event [on
evidencethat indicatestheveteranservedin the immediateareaandat theparticulartime
in which the stressfuleventis allegedto haveoccurred,andsupportsthe descriptionof

10 the event. M21-1MR, Part IV, Subpartii, 1.D.13,at p. 1-D-5. (Appendix,Tab C.)

The VA haseffectivelyread“satisfactorylay or otherevidence”out of the law, forcing combat

12
veteransto provideevidencethat may not exist, or wait for yearsfor the VA to locateit.

1 3
Even if therequirementsregardingproofof a specific“stressor”wereappropriateand lawful,

14
defendantshaveproducedno evidenceexplainingwhy theseself-imposedrequirementsshouldadd

1 5
anysignificantclaim processingtime at all. To documentthe stressor,the VA contractswith the

1 6
Joint ServiceRecordsReviewCenter(“JSRRC”). Trial Transcriptat 953:9-954:1. Accordingto

1 7
Michael Walcoff, the VA’s DeputyUndersecretaryfor Benefits,it takesonly 20 to 30 daysto get the

1 8
recordsfrom theJSRRConcethe VA requeststhem. Mr. Walcoff testifiedthat the oldestunfulfilled

19
requestcurrentlyat theJSRRC,is from March 28, 2008. Id. at 956:4-14. Especiallyin this eraof

20
instantaneouscommunicationby fax, email, andtelephone,andelectronicdatabasesandother

21
records,thereis no apparentreasonwhy that simplestepcannotusuallybe accomplishedquickly -- at

22
leastoncea claim file’s numberfinally comesup andit is taken“off the shelf.” (Evenin massive

23
commerciallitigation involving multi-nationalcorporations.with warehousesfull of documents

24
throughoutthe UnitedStates,litigants aregenerallyrequiredto respondto discoveryrequestsin thirty

25
days.) This cannotbe the real causeof yearsof delay. Clearly, the real problemis the logjam

26
chokingdefendants’adjudicatorysystem,causingclaimsto sit in limbo for yearsbeforethey finally

27
get to the front of the line, andsomeoneat the VA finally sendsthe email or makesthephonecall that

is necessaryto movethe caseforward.HeIler 28
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1 Third, defendantsarguethat the needto determinethe degreeor percentageof a claimant’s

2 disabilityjustifies yearsof delay. This simply cannotbe. Oncea serviceconnecteddisability has

3 beenestablished,theprocessis very straightforward.The rating activity (formerly known as the

4 rating board)needonly evaluatethe veteran’s medicalrecordsandotherrelevantevidence,andrefer

5 to the Schedulefor RatingDisabilitiescontainedin 38 C.F.R.Part4 to determinethe rating of

6 disability on a scaleof 0 to 100. As with defendants’otherexcuses,theproblemis that claims are

7 terribly backlogged,andasa result it takesmonthsor yearsfor anyoneto get to a claim andperform

8 this essentiallymechanicalprocess.

9 Fourth,defendantsarguethat the fact that claims sometimesinvolve multiple medical issues

1 0 justifies theextraordinarydelaysin its processingof claims. Thereis no logical basisfor this

11 assertion.If, for example.a claimanthasboth psychiatricandorthopedicinjuries, thereis no

12 reasonwhy thesecannotbe evaluatedsimultaneously,by differentdoctorsif necessary,andno

13 reasonwhy the VA cannotalsosimultaneouslyreview the reportsor otherevidencerelatingto

14 theseinjuries underits formulaic systemdescribedabove. A detailedschedulefor applyingthis

1 5 systemto a combinationof injuries is providedin the “CombinedRatingTable” at 38 C.F.R. §4.25,

1 6 which providesa formulafor determiningthe aggregatelevel of disability. Even in a casewhereit

1 7 is not possibleto get a medicalevaluationof both injuries promptly -- althoughdefendantshavenot

18 explainedwhy that would be so -- it would not be appropriatefor defendantsto force the veteranto

1 9 wait for yearsand yearsbeforereceivinganyhelp. Instead,the VA shouldimmediatelyassigna

20 disability percentageto whicheverinjury it evaluatesfirst, andat leastbeginto pay partial benefits

21 on that basis. This “multiple issues”excuseis implausible. As with the requirementto verify a

22 ‘stressor,”the problemis the backlog;becauseof it, a claim sits “on the shelf’ for yearsandyears

23 beforeany meaningfulattentionis paid to it.

24 Finally, defendantshavearguedthat the real reasonwhy theytakeyearsto decideclaims is

25 that if a veteranoffers newevidence-- the likelihood of which, of course,is increasedif his claim sits

26 indefinitely with BVA -- the casemustbe remandedto the RegionalOffice andthe claimantmust

27 startall overagain. 38 C.F.R. § 20.1304. In fact, regulationsspecificallypermit this requirementto
HeIler 28 be waivedby the claimant. 38 C.F.R. § 20.1304(c). Defendantshaveofferedno evidenceas to howEhrmanLLP
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1 often sucha waiver in fact occurs,andthus no evidencethat would permit the Court to evaluatethe

2 extentto which remandsfor new evidencearecausingthe claimsresolutionlogjam. (If these

3 remandsare a substantialcause,defendantscould simply adopta procedureto clearly notify

4 claimantsof the right to waive remand,andthe likely delaysinherentin not doing so.)

5 The salientfact is that veteranswith service-connectedinjuries mustwait for five, sit, seven,

6 or evenmore yearsfor resolutionof a claim. No otheradjudicationprocesscomesto mind thateven

7 approachesthis time frame. A Californiajudgemay not receivea salary“while any causebeforethe

8 judgeremainspendingandundeterminedfor 90 days....“ Cal. Const.,Art. VI, § 19. Full-fledged

9 personalinjury litigation -- including far morecomplicateddisputesaboutcausationandextentof

10 injuries -- is typically resolvedin a yearor two. A Californiacasethat is not broughtto trial within

11 five yearsis subjectto mandatorydismissal. Cal. CodeCiv. Proc. § 583.310,583.360;

12 583.420(a)(2)(B).Becausethe law assumesthat the litigants havebeendilatory, dismissalafteronly

13 threeyearsis discretionarywith the court, andnot infrequent. Id.

1 4 Underthe California WorkersCompensationscheme(and in manyotherstates),if the

15 claims administrator(analogousto the VAs RegionalOffice) doesnot decidea claim within 90

16 days,then it is presumptivelydeemedcompensable.Cal. Lab. Code§ 5402(b). Theemployermust

17 immediatelyauthorizemedicaltreatmentto be providedin the interim until the claim is decided.

18 Id., § 5402(c). Time limits apply to all participantsin the process,eventhe hearingofficer at the

19 WorkersCompensationAppealsBoard(analogousto the BVA), which “shall” decidean appeal

20 within 30 daysafter it is submitted.Id., § 5313. Privatedisability insurersarealsorequiredto act

21 on claimswithout unreasonabledelay; they areat risk of liability for actualandpunitive damagein

22 the tensof millions of dollars if theydo not do so in an individual case,andto regulatoryaction if

23 they fail to do so routinely. Seegenerally,Cal. Ins. Code§ 790.03(4); Richardsonv. GAB

24 BusinessServs.,Inc., 161 Cal. App. 3d 519 (1984);Kidneigh v. UnumProvidentIns. Co., 345 F.3d

25 1182 (10th Cir. 2003).

26 The disability determinationandappealsprocessesof the Social SecurityAdministration

27 (“SSA”), probablythe largestsystemof administrativeadjudicationin the world, alsodealswith
Hefler 28 disability claims far morequickly thanthe VA. It processesabout4.5 million Social SecurityEhrmanLLP
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1 Disability InsuranceandSupplementalSecurityIncomeapplicationsannually. In 2005,althoughit

2 hadclaim resolutiontimes far lower thanthe VA’s, SSA took aggressivestepsto speedthosetimes.

3 In the previousyear,applicantshadwaitedan averageof 95 daysfor an initial determinationof

4 their disability status,and97 daysfor local office reconsideration.Claimantswho soughtreview

5 by an AU waitedan averageof 394 daysfor a decision;andan AppealsCouncil decisiontook an

6 averageof 251 moredays. The averagedisability claim consideredat all stagesaveraged1,048

7 days(aboutthreeyears)to be resolved,comparedto about5.5 yearsfor veterans’claims. Social

8 SecurityAdministration,FiscalYear2004PerformanceandAccountabilityReport,2005,p. 17.

9 Not satisfied.SSA proposednew rules designedto reducethesenumbers.70 Fed.Register43590

1 0 (July 27, 2005). Theseincludea “Quick DeterminationProcess,”in which claimsare screenedand

11 acteduponwithin 20 days,with benefitsto be awardedimmediatelyfor thoseclearly disabled,and

12 an immediatetransferbackto the local office if a quick determinationis not possible. The new rule

1 3 also includestime limits not only for the claimantbut for the SSA, including a deadlineof 90 days

14 for its decisionof the final administrativeappeal. On March 31, 2006,the proposedrule was

15 adopted. 71 Fed.Register16424-01(March 31, 2006). Although it is too soonto evaluateits

16 efficacy, this decisive,comprehensiverepaireffort contrastssharplywith the VA’s vagueandvery

1 7 limited promises.

1 8 Privatelitigants, insurancecompanies,andmanystateandfederalinstitutionsinvolved in

1 9 administeringpersonalinjury anddisability claimsof all kinds arelegally requiredto resolveeach

20 claim within specified,reasonabletimes; they areheld legally accountableif they do not do so. We

21 shoulddemandno lessof defendantsin their handlingof the comparativelysimple,but critically

22 important,claimsof veteranswho haveservedour countryin combat. Indeed,we canandmust

23 demandfar morein the serviceof thosewoundedveterans.

24 D. The HumanAnd SocietalCostsOf ProvidingInadequateOr No CareTo
VeteransWith MentalHealthInjuriesFarExceedThe CostOf MeetingOur

25 ObligationsTo TheseVeterans

26 1. TheHumanSufferingAnd EconomicToll CausedBy TheCurrent

27
SituationIs UnacceptablyHigh

HeIler 28 For veteranswith PTSDand similar injuries, the consequencesof neglectanddelayare
EhrmanLLP
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1 catastrophic. 126 veteransper week - eighteenveteransper day -- commit suicide,andabout 1000

2 veteranspermonthattemptit. SeePls. Tr. Ex. 1247,1249(February2008emailsdiscussingpublic

3 relationsramificationsof thesedeaths);seealsoSennot,“Told to Wait, a Marine Dies,” Boston

4 Globe.Feb. 1 1, 2007 (Appendix,Tab D). Twenty percentof U.S. suicidesareamongveterans.The

5 RandReport(Pis. Tr. Ex. 1253),at pp. 128, 130, notesthat “male veteransfaceroughly twice the

6 risk of dying from suicideas their civilian counterparts”and thatdepression,PTSD,andTBI havean

7 evengreatereffect on the suiciderisk for femaleveterans.Seealso“US Veterans’High Suicide

8 Risk,” BBC News,June11, 2007 (Appendix,Tab E); Trial Transcriptat p. 275:2-8(Mans

9 testimonythat Iraq andAfghanistanveteransare3.2 times likelier to commit suicidesthannon-

1 0 veterans).Possiblybecausefemalesoldiersfaceadditionalpressureswhendeployed,including the

11 risk of sexualassault(Corbett,“The Women’sWar,” TheNew York TimesMagazine,March 18,

12 2007(Appendix,Tab F), womenveteranscommit suicidenearlythreetimes as often asnon-veterans.

1 3 Seehttp://www.cbsnews.comlstories/2007/11/13/cbsnews_investigates/main3498625

14 shtml. From the fall of 2005 to the summerof 2006,the numberof Iraq andAfghanistanveterans

15 reportingPTSDnearlydoubled(Shane,“Numberof VeteransSeekingTreatmentfor StressHas

16 Doubled,” StarsandStripes,MideastEdition, Nov. 2, 2006 (Appendix,Tab G)), andsoldierswho

17 haveservedin Iraq arekilling themselvesat a higherratethanin anyotherwar wheresuchfigures

1 8 havebeentracked. Bannerman,“Iraq ReservistsFace‘PerfectStorm’ of TraumaticStress,

19 AlterNet, March 15, 2007 (Appendix,Tab H).

20 This suicideepidemicis both an incalculabletragedyin itself anda symptomof aneven

21 largerproblem. Hundredsof thousandsof veterans,sufferingfrom devastatinginjuries,havebeen

22 abandonedto fend for themselves.Becauseveteranswith mentalillnessareoftenunableto work or

23 maintainpositiverelationshipswith their spousesor children,their families suffergreatharmas

24 well. RandReport(Pis. Tr. Ex. 1253),pp. xxii-xxiii. In SanFrancisco,at least1200to 1500

25 veterans,nearlyall of themsufferingfrom mentalillness,arehomelessand live on the streetor in

26 shelters. Veteransrepresentapproximately20-25%of our city’s total homelesspopulationof well

27 over6000(a numberthat doesnot countthehomelesswho aretemporarilysleepingin cars,parks,
HeIler 28 churches,or singleroom occupancyhotels). Youngwomenrecentlyseparatedfrom military serviceEhrmanLLP
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1 representthe fastestgrowing groupof homelesspeoplenationwide,andthe VA itself notesthat the

2 numberof homelessVietnameraveterans“is greaterthanthenumberof servicepersonswho died

3 during thatwar;” it estimatesthat thereareabout 154,000homelessveteransnationwide(aboutone

4 fourth of the adulthomelesspopulation),on any givennight, andperhapstwice thatmany

5 experiencehomelessnessat somepoint during the courseof a year.” (Appendix,Tab I.) These

6 numberswill surelyrise; it oftentakesyearsafter leavingservicefor veterans’accumulating

7 problemsto pushtheminto the streets. And still moretensor hundredsof thousandsof veteranswith

8 mentalhealthinjuries areableto maintainsubsistencehomesandemploymentbut, becausethey are

9 not receivingthe assistancethat we owe them,thesemenandwomenalso live with unacceptable

10 emotionalsufferingandeconomicprivation. Thesenumbersaregrowing inexorablyas injured

11 veteransreturnfrom combatin the Middle East.

12 Defendants’mentalhealthcaredelivery systemis overwhelmed.Although in theoryall

1 3 veteransareeligible for healthcare,a veteranwhosehealthproblemis not service-connected(or

14 who is not yet throughthe claim process),or who is not indigent,standsin line behindall others,

1 5 and in reality cannotget care. VA Bulletin, “Health CareEligibility andEnrollmentfor Veterans,”

1 6 announcingthat “priority 8” veterans(who include thosewho are morethanfive yearspost-

1 7 dischargewhoseclaimshaveyet to be adjudicated)arenot eligible for enrollment. (Appendix.Tab

18 J.)

1 9 Evenwhena claimantis eligible for mentalhealthcare,the evidencedemonstratesthat the

20 VA is very often unableto provide it, because(asjust one example)thereare only a handfulof in-

21 patientPTSDtreatmentfacilities throughoutthe country. Dr. Manstestifiedthat, while the VA has

22 createda strategicplan to improvethe timely deliveryof mentalhealthcareto eligible veterans,it

23 hasalmostentirely failed to implementit. Trial Transcriptat 277:20-279:280:13.Seealso

24 Departmentof VeteransAffairs Office of InspectorGeneral,“Follow up HealthCareInspection:

25 VA’s Role in EnsuringServicesfor OperationEnduringFreedom/OperationIraqi Freedom

26 VeteransafterTraumaticBrain Injury Rehabilitation,”May 1, 2008.at p. 8 (“long-termcareis not

27 uniformly providedfor TBI patients. In somecases,significantneedsremainunmet”).)

HeIler 28 Defendants’failings areplacingextraordinaryburdenson municipal,county. state,and
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1 privateinstitutionsthat, unlike the VA itself, are in a stateof fiscal crisis. For example,in San

2 Francisco,manyindigentveteransdraw GeneralAssistance,a county-fundedsubsistencestipend.

3 Lacking any otherviable option, indigentmentally ill veteransseekmedicalattentionin the

4 emergencyroomsof county-fundedhospitals. They crowdhomelesssheltersand food banksandare

5 oftenproneto the misdemeanorsof homelessness,suchas loitering andtrespassingandplacea

6 burdenon local law enforcement.Not-for-profit organizationslike Swords,with finite resources,

7 struggleto meetveterans’needs,but the needis overwhelming. Local taxpayersandprivate

8 donationsare in effect fundingfederalobligations;local public resourcesarebeingdivertedfrom

9 otherseriouslyunder-fundedactivities like schools,fire andpolice services. While recognizingthat

1 0 veteransareentitledto care,local governmententitiesareunequippedto takeon the burdenof mental

11 healthtreatmentfor veterans;andthey believe,rightly, that this is the VA’s moral andlegal

12 obligation. SeeAppendix,Tab K.

1 3 The financial coststo societyarestaggering.The RandReportestimatesthat the total cost

14 over a two yearperiodfor the societaleffectsof PTSD andmajor depressionwas between$4.0 and

15 $6.2billion for veteransreturningfrom Iraq andAfghanistan,andthe costattributableto TBI was

16 estimatedat an additional$591 to $910million. Pis. Tr. Ex. 1253,p. xxiii.

17 2. The CostOf RepairingDefendants’SystemsWould Be FarLessThan

18 TheCostOf Not Doing So

1
Quite apartfrom constitutionalrequirementsandthe dictatesof conscience,to allow the

20
presentsituationto persist,and inevitably to worsen,is economicallyfoolhardy. We know, based

21
uponthe experienceof Vietnamveterans,that it will costthe taxpayersbillions more in the long run

22
than it would costto attendto the problemnow. With PTSD,early medicalinterventionis critical, or

23
the disorderbecomesintractable. In testimonypresentedon February17, 2005,to the VA Veterans

24
ReadjustmentCommittee,ThomasJ. Berger,Ph.D,Chairof VVA’s PTSD& SubstanceAbuse

25
Committee,said:

Evidenceoverwhelminglysupportsthe needfor early interventionandtreatmentof
26 PTSDandrelatedmentalhealthdisordersnot only for activeduty troopsandveterans

but for their families as well. . . . Many of thesemenandwomencannotbe expected
27 to reintegrateinto their communitieswithout accessto appropriatementalhealth

supportservices.
HeIler 28
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1 We alsoknow that if we neglecthundredsof thousandsof veteranswith PTSDandsimilar

2 disorders,it will leadnot only to incalculablesufferingfor thoseveterans,but also to epidemicsof

3 unemploymentandunderemployment,homelessness,family breakdown,andotherills that affect the

4 quality of life for all of us. We know that neglectingthementalhealthneedsof returningveterans

5 will createan enormousdrainon the public purse,costinglocal, state,andfederaltaxpayersfar more

6 in the long run than it would costto meetour obligationspromptly. The RandReport(Pls. Tr. Ex.

7 1253),at p. xxiv. estimatesthat evidence-basedtreatmentalonecould reducesocietalcosts

8 associatedwith PTSDandmajor depressionby up to $1.7 billion within only two years. Of the

9 1400 VA hospitalsandclinics, however,only twenty-sevenhaveinpatientPTSDprograms.

10 In contrastto the staggeringhumanandeconomiccostsstemmingfrom the paralyticstateof

11 defendants’adjudicatorysystem,which producesperhapsthe mostobviousdueprocessviolations,

12 the costof speedingup claim processingwould be insignificant. The evidenceshowsthat thebacklog

1 3 arisesnot from lack of funds(which arereadily available,seePart II.D.3. infra), but from

1 4 disorganizationanda lack of any enfrrceableimperative,with clearly-defined,firm goals,to clearit.

15 Defendantshaveacknowledgedthis. As statedabove,theOctober2001 ClaimsProcessingTask

16 ForceReportobservedthat “VBA has.. . alsocreatedmanyproblemsthroughpooror incomplete

17 planningandunevenexecution.. .“ Pls. Tr. Ex. 374 at ii. TheTaskForcefound thatpoor

18 communicationcreated“confusion,lack of direction,misunderstandingand-- most importantly -- a

1 9 lack of uniformity in execution.”Id. at 18-19. It recommendedorganizationalchangesto help clear

20 the claimsbacklog(for example,developingspecializedclaimsprocessingteams)thatwould not

21 seemto involve any extraexpendituresat all (id. at 27, 37), but mostof the changeswerenevermade.

22 The VA simply will haveto processall of thebackloggedclaims at somepoint. Requiringit

23 to do so now, ratherthanallowing the VA to pushthe crisis to a futuredate,might theoretically

24 requireit to spendsomeof its funds soonerratherthanlater,but logically shouldnot increasethe

25 transactioncostof resolvingeachclaim by a singledollar. Even if that werenot the case,the future

26 costof not implementingchangesnow will be staggering,in termsof humansufferingand in hard

27 dollars.

HeIler 28
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1 3. DefendantsHaveReceivedBillions More thanTheyHaveAskedFor To
AddressTheseIssues

2
Defendantsdo not contendthat thereis any lack of fundsto meetveterans’mentalhealthcare

3
needs.SeePlaintiffs’ Trial Brief (“Pls. Tr. Br.”) at pp. 7-8. In 2007. the VA hada budgetallocation

4
of $79.6billion, and spentonly $72.8billion. See0MB, Budgetof the U.S. Government,Federal

5
Programsby AgencyandAccount. As for fundsdesignatedfor veterans’healthcare,the amounts

6
carriedforward in the VHA’s budgetfrom the 2006-07and2007-08fiscal years,were$500,000,000

7
and$1.3 billion, respectively. SeePls. Tr. Br. at 7. “In fiscal year2006. . . about$42 million of the

$200million thatwasplannedfor allocationto mentalhealthstrategicplan initiatives wasnever
9

allocatedfor them,andthus,neverspentfor plan initiatives. Also, about$46 million of the $158
10

million allocatedto themwas returnedby medicalcentersto headquartersbecauseit hadnot been
11

spent.. . beforethe endof the fiscal year.” GovernmentAccountabilityOffice, “VA HealthCare,
12

SpendingForMentalHealthStrategicPlanInitiatives WasSubstantial/vLessThanPlanned”
13

(November2006),p. 25. (PIs. Tr. Ex. 88.) The VA hasusedbillions of dollars lessthan it has
14

availableto repairits brokensystems.
15

In anyevent,underMathewsv. Eldridge,424 U.S. 319. 335 (1976), the finding of a
16

constitutionalviolation necessarilyimplies that anycompliancecostto the governmentis outweighed
17

by therights of the affectedparties. Evenif the VA hada shortageof funds,which it admitsis not
18

true, it would be no defenseto saythat it would costmoneyto comply with theConstitution.
19

E. ThereAre FeasibleRemediesForEnsuringThatDefendantsComply With Their
20 ConstitutionalObligations

21 Defendantshavecontinuallysuggestedthat evenif this Court is convincedthat defendants’

22 adjudicatoryanddelivery-of-servicesystemsfor mentalhealthclaims areunconstitutionally

23 dysfunctional,andno matterhow tragic the consequences,the Court is impotent. The Court,

24 defendantssay,“cannotregulate,”eitherbecauseto do so ostensiblywould be impermissible,or

25 becauseit would be inconvenientandnot feasible. While theCourtmight understandablybe

26 reluctantto becomeinvolved in overseeingthe conductof a largefederalagency,thereis no doubt

27 that it hasthe powerto do so, andthat thereis a compellingneedfor judicial actionin this case.
HeIler 28
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1 1. CourtsHaveThePowerAnd Duty To FashionRemediesFor
ConstitutionalViolations

2
Courtshavebroadequitablepowerto remedyconstitutionalviolations,and“whereCongress

3
intendsto precludejudicial reviewof constitutionalclaims its intent to do so mustbe clear.” Demore

4
v. Kim, 538 U.S. 510, 516 (2003)(quoting Websterv. Doe,486 U.S. 592, 603 (1988)). This principle

5
appliesto the VA’s violationsat issuehere. In Johnsoni’. Rohison,415 U.S. 361, 367 (1974), the

Courtheld that an earlierstatutoryprovisionbarringreview of “decisionsof the Administratoron any
7

questionof law or fact underany law administeredby the Veterans’Administrationproviding

benefitsfor veterans”did not barconstitutionalchallengeto veterans’benefitslegislation.
9

The court’s broadpowerto remedyconstitutionalviolationshaslong beenestablished.In
10

Brown v. BoardofEducation,347 U.S. 483, 495 (1954),after finding “separatebut equal”
11

constitutionallyoffensive,a unanimousCourt alsoheld that the federaljudiciary had inherentpower
12

to fashionan appropriateremedyfor constitutionalviolations. Id. CourtshaveinvokedBrown
13

repeatedly,in crafting remediesfor constitutionalviolations in schoolsystems,public housing
14

bureauracies,police andfirefighting forces,mentalhospitals,andprisons. See,e.g.,Hutto v. Finnev,
15

437 U.S. 678 (1978). More thanfifty yearsof jurisprudencefollowing Brown haveestablished
16

severalfactorsgoverningequitableremediesfor constitutionalviolations:
17

[First,] the natureof the [equitable]remedyis to be determinedby the natureand
18 scopeof the constitutionalviolation. The remedymustthereforebe relatedto the

conditionallegedto offendtheConstitution.’ Second,thedecreemustindeedbe
1 9 remedialin nature,that is, it mustbe designedas nearlyas possibleto restorethe

victims of [unconstitutional]conductto the positionthey would haveoccupiedin the20 absenceof suchconduct....

21 Mi/liken v. Bradley,433 U.S. 267. 279-81 (1977)(citationsomitted). (The Court alsomentioned“the

22 interestsof stateand local authoritiesin managingtheir own affairs,” which is not relevanthere.) The

23 Mi/liken Court stated:“Once invoked, ‘the scopeof a district court’s equitablepowersto remedypast

24 wrongs is broad,for breadthandflexibility are inherentin equitableremedies.”Id., citationsomitted.

25 SeealsoBrown v. BoardofEduc.,349 U.S. 294, 300 (1955)(“Traditionally, equityhasbeen

26 characterizedby a practicalflexibility in shapingits remediesandby a facility for adjustingand

27 reconcilingpublic andprivateneeds. Thesecasescall for the exerciseof thesetraditionalattributesof
Helier 28 equitypower”); SaIling v. Bowen,641 F. Supp. 1046, 1070(W.D. Va. 1986) (courtsareobligatedtoEhrmanLLP
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1 remedyconstitutionalviolations; injunctive relief is oftenmosteffective).

2 Whengovernmentinstitutionsdo not performtheir duties,the courtshaveno alternativehut

3 to take [ani activerole in formulatingappropriaterelief.” Johnson,The Role of the FederalCourtsin

4 InstitutionalLitigation, 32 Ala. L. Rev. 271, 274 (1981). SeealsoCoffin, The FrontierofRemedies:

5 A Califor Exploration,67 Calif. L. Rev. 983. 985 (1979). That is particularlytrue when,ashere,the

6 interestsat stakearecompellingandthe injured partiesarevulnerable. UnderMilliken, an ordermay

7 be improperif it is aimedat eliminatinga perceivedwrong that doesnot violate the Constitution. In

8 addition,a statutethat createsa right may limit the remediesavailablefor its violation, andCongress

9 may evenbe ableto limit courts’ ability to remedyconstitutionalviolations. It did not do so here.

10 (ComparePrisonLitigation ReformAct, 42 U.S.C. § 1997et seq.,in which Congresslimited courts’

11 ability to enjoin conditionsviolating the Eighth Amendment.)Congressknowshow to limit courts’

12 remedialpowerwhenit believescourtsshouldnot be involved in supervisinga governmental

1 3 institution. But especiallyabsentanystatutorylimitation of remedies,whena constitutionalright is

14 violated,the federalcourtshavebroadpower,alsoderivedfrom theConstitution,to fashion

1 5 appropriaterelief.

16 2. TheCourtCanAnd ShouldEnterA DeclaratoryJudgment

1 7 Defendantssuggestthat, no matterhow seriouslythey areviolating veterans’rights, the Court

18 can do nothingbut throw up its handsin helplessdismay. But the first step,andonethathasnothing

1 9 to do with whetherthe Courtbelievesit hasthepracticalability rofaslzionan effective remedy,is to

20 order,by way of declaratoryjudgment,that the factsprovenat trial constitutea denialof veterans’

21 constitutionalright of dueprocess.SeeBarnettv. Bowen,794 F.2d 17, 21-22 (2d Cir. 1986). Suchan

22 orderis manifestlyappropriatehere,basedon the essentiallyundisputedfacts. SeeWhite v.

23 Matthews,434 F. Supp. 1252, 1261 (D. Conn. 1976)(unreasonabledelay is a denialof dueprocess;it

24 deprivesclaimantsof a propertyinterestwithout a hearing);seealso5 U.S.C. § 555(B) (requiring

25 agenciesto “concludea matter within a reasonabletime”). Evenif the Courtbeginsby issuing

26 only a declaratoryorder,otherbranchesof government,includingCongressandthe administrative

27 agenciesinvolved, might finally respondby taking remedialactionon their own.
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1 3. The CourtCanAnd ShouldIssueA GeneralOrderRequiringDefendants
To MeetBroadlyDefinedGoalsAnd PossiblyRequiringDefendants(Or The

2 PartiesJointly) To ProposeA SpecificRepairPlan

3 A nextstep,andagainonewell within the Court’s authorityandpracticalability, would be to

4 entera generally-wordedinjunction, orderingdefendantsto meetbroadlydefinedgoals,without

5 necessarilyspecifyingin detail how they shoulddo so. See5 U.S.C. § 706(1) (“the reviewingcourt

6 shall.. . compelagencyactionunlawfully withheld or unreasonablydelayed.”). SeeSerranov.

7 Priest,5 Cal. 3d 584 (1971) (SerranoI); andSerranov. Priest,18 Cal. 3d 728 (1976) (SerranoII).

8 Serranoinvolved general,goal-orientedordersof this type. SerranoI ruled thatCalifornia’s public

schoolfinancingstructureviolatedthe equalprotectionclausebecauseit dependedon a district’s tax

1 0 base,resultingin inequalitiesin per-pupilexpenditures.In response,the LegislatureenactedSB9O,

11 establishinga formula to beginto level schooldistrict incomebasedon averageattendance.In

1 2 SerranoII, thecourt ruled that SB9Owas a stepin the right direction,but “wealth-relateddisparities”

1 3 werestill impennissible,andgavethe statesix yearsto bring the systeminto compliance.And in

14 1986,the casewasclosedafterthe SuperiorCourt found thedefendantshadcorrectedtheproblem.

1 5 SeeSerranov. Priest,20 Cal. 3d 25 (1977).

1 6 Here the Courtmight orderdefendantsto takeimmediatestepsto reducethe claim backlog

1 7 “substantially”within a statedperiodof time. As anotherexample,the Court might direct defendants

1 8 to provideclaimantswith minimal proceduralsafeguards“consistentwith’ Goldbergv. Kelley, 397

19 U.S. 254, 270-72(1970)andSolis v. Schweiker,719F.2d301 (9th Cir. 1983). Goldbergholdsthat

20 claimsfor welfarebenefitsaffect “property interests,”entitling claimants,underthe Due Process

21 Clause,to certainminimal proceduralsafeguards-- including an evidentiaryhearing,the right to

22 makeoral argumentsandcross-examinewitnesses,andthe right to retain(and,presumably,to

23 compensate)counselif the claimantso desires,a right thatveteransaredeniedat the initial stagesof

24 their claims. Goldbergat 266. Following Goldberg,in a caseinvolving SupplementalSecurity

25 Incomebenefits,the Ninth Circuit Court of Appealsheld that the claimantmustbe allowedto

26 examinea doctoron whoseopinion the administrativelaw judgehadrelied. Soils, 719 F.2dat 301.

27 The Court might well decideto startby issuingthis kind of general“fix it” order, retaining
HolIer 28 jurisdiction to enforceit by orderingmoretargetedremedieslater, if necessary.Suchan orderwouldEhrmanLLP
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1 not involve the Court in “managing”the defendants,as they suggest.Perhapssomewhatmore than

2 declaratoryrelief alone,an injunctionof this type might promptthe partiesto negotiateaboutspecific

3 remedialstepsandreportingandaccountingrequirements.or might well motivateotherbranchesof

4 governmentto takeaction. The Court couldorderdefendantsto proposea detailedremedialplan, or

5 it couldorderthepartiesto conferandjointly proposea plan. See,e.g.,Centerfor Biological

6 Diversity v. Norton, 304 F. Supp.2d 1174, 1184(D. Ariz. 2003)(finding Fish andWildlife

7 Commission’sinterpretationof EndangeredSpeciesAct “nonsensical”andorderingit to submitnew

8 plan for protectionof spottedowl by stateddeadline,retainingjurisdictionto enforcethe order):

9 Henriettav. Guiliani, No.95 CV 0641 (SJ),2001 WL 1602114(E.D.N.Y. Dec. 11,2001)(involving

10 equalaccessof personswith disabilitiesto public assistancebenefits).

11 4. Many Simple,SpecificRemediesWell Within This Court’s Competence
Would Begin TheProcessOf Repair

12
Given the VA’s long historyof failed attemptsat self-repair.theCourt maybelievethatonly

13
its impositionof specific,detailedrules will be effective. This would not makethe Court “a

14
regulator,”as defendantssuggest.Even(or perhapsespecially)whenfacedwith intractable

15
bureaucraciesnot easilysusceptibleto change,courtshaveacteddecisively. In caseslike this one,

16
involving importantconstitutionalrights, manycritically affectedpeople,anddire consequencesof

17
inaction,courtsmustfollow the basicequitableprinciplethat “for everywrong thereis a remedy.”

18
In this case,examplesof specificreformsto the adjudicationsystemmight include: streamline

19
the 23-pageapplication;setreasonabletime limits for adjudicationof original claims,remands,and

20
appeals;adoptpresumptionsthat arelessburdensomeon veterans;implementa fast trackclaims

21
adjudicationprocessfor olderclaims; andpay subsistence-levelbenefitsto veteranswhile their

22
claims arepending. Major correctionsto thehealthcaresystemcould include: universalpsychiatric

23
screeningfor all veterans;enhancedoutreachto veteransregardingthe availability of mentalhealth

24
care;partnershipwith the privatesectorin the deliveryof healthcare(particularly in rural areas);

25
establishmentof meaningfulandtimely remediesfor veteransdeniedhealthcare;andprioritizationof

26
carefor suicidalveterans.

27
Theseremediesaremeantonly to illustratethat therearemanyspecific,clear,plain English,
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1 commonsensedirectivesthat arewell within the Court’s capacityto orderand implement. We

2 understandthatplaintiffs aresubmittinga moredetailedproposal.

3 5. If TheCourtWishesTo HaveAssistance,It Is ReadilyAvailable;The
CourtCanAppoint A Master,Monitoring Panel,Or Similar Delegate

4
To theextentthat the Court is concernedthat crafting completerelief, or monitoring

5
compliancewith any order,would involve specializedknowledgeor full-time work. it canappointa

6
varietyof “agents” to assistit (suchas a specialmaster,monitor, ombudsman,or advisory

7
committee). It is within the Court’s inherentauthority to rely on sucha delegate,evenovera party’s

8
objection;the Court may evenauthorizea masterto makefindings of fact andlaw, which it could

9
treatas presumptivelyvalid, and/orit canusea mastersimply to enforceany remedialorderthat it

10
may issue. SeeIn re Peterson,253 U.S. 300, 306 (1920); All Writs Act, 28 U.S.C. § 1651(a)

11
(authorizingcourtsto “issueall writs necessaryor appropriatein aid of [our] jurisdiction”); United

12
Statesv. SuquamishIndian Tribe, 901 F.2d772, 775 (9th Cir. 1990). FederalRuleof Civil Procedure

13
53 now clearlyauthorizesthe appointmentof mastersfor anyor all of thesepurposes,andothers.

14
The functionof a masterherewould not be to “run the VA” asdefendantssuggest.but to

15
create,implement,andmonitor a remedy. Mastershavebeenappointedto designthe termsof a

16
decree,to supervisecompliance,to negotiatewith the personsaffected,to advisethe defendantand/or

17
monitor its conduct,andto resolvedisputesaboutthe meaningof the decree.SeeNathan,Uce of

18
MastersIn InstitutionalReformLitigation, 10 U. Tol. L. Rev. 419 (1979); seealsoKirp andBabcock,

19
JudgeandCompany:Court-AppointedMasters,SchoolDesegregation,andInstitutionalReform,32

20
Ala. L. Rev. 313 (1981); Montgomery,Forceaizd Will: An Explorationof The UseofSpecial

21
Mastersto ImplementJudicialDecrees,52 U. Cob.L. Rev. 105 (1980) (“Montogomery”).

22
The useof specialmastersis commonwhenlargebureaucracies,including federalagencies,

23
arepenneatedwith systemicconstitutionalor statutoryviolations. For example,the United States

24
District Court for the Middle District of Tennesseeappointeda masterto developandimplementa

25
planto ensurethat the state’s640,000Medicaid-eligiblechildrenreceivedMedicaidbenefits. JohnB.

26
v. Menke, 176 F. Supp.2d 786, 807 (M.D. Teim. 2001). The plaintiff allegedthat the statehadfailed

27
to providecheckups,screeningsandotherrequiredmedicalbenefits. Id. at 802. Although the state
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EhrmanLLP

21
JOINT AMICUS BRIEF OF SWORDSTO PLOWSHARESAND VIETNAM VETERANS OF AMERICA
CASE NO. C 07-3758SC



1 hadenteredinto a consentdecree,the courtconcludedthat the statehadentirely failed to comply, and

2 appointeda specialmasterto createand implementa specificcomplianceplan. Id.

3 Similarly, the New Mexico District Court useda numberof specialmastersandexpert

4 consultantsto fix the state’sbrokenfostercaresystem.JosephA. v. New Mexico Dep‘t qfHuman

5 Svcs.,69 F.3d 1081(10thCir. 1995) (reversedon othergrounds). (A casesummarycanbe found at

6 http://www.childrensrights.org/pdfs/Joseph%20A%20Aug%2006.pdf.The plaintiff classof about

7 2,500childrenin fostercaresuedto remedy,amongotherthings, the amountof time children

8 languishedin temporaryplacementsbeforethey wereplacedin stablehomes. The courtultimately

9 usedboth specialmastersandconsultantsto createa strategyfor reviewingeachcaseandcreatinga

10 specificcasemanagementplan for it. That strategywas successful;by 2005,nearlythreefourthsof
11 children in fostercarewereplacedwithin threeyears,andover40% within two years.

12 Courtshavealsousedspecialmastersto formulatecomplexschooldesegregationplans. In
13 Hart v. ComtnunitvSchoolBoard,383 F. Supp.699, 768 (E.D.N.Y. 1974),the court appointeda

14 masterto createa “comprehensiveplan dealingnot only with the eliminationof segregation... but

1 5 alsowith thehousing,non-residentialdevelopment,community,social welfare,recreational,

1 6 transportationandprotectivefacilities with the [local] neighborhoodnecessaryto providea basisfor

1 7 effectively desegregating[the schoolat issue1.” Id. at 768. The mastersupervisedinvestigations,
1 8 conductedmeetingswith the schoolboard,parents,local residents,andcity officials, andmediated
19 disputesbetweenthe parties. Montgomery,52 U. Cob.L. Rev, at 105.

20 Many casesaddressingprisonconditionshaveinvolved specialmasters.See,e.g.,Ruic v.

21 Estelle,503 F. Supp. 1265 (S.D. Tex. 1980) (reversedon othergrounds).in which the partiesentered
22 into a decreerequiringsweepingchanges,including reducingprisoncrowding, increasingsecurity

23 andstaff, furnishingadequatehealthcare,andbringing living standardsinto compliancewith state
24 requirements.Thecourt appointeda specialmasterto monitor the TDC’s compliance,notingthat a

25 masteris particularlyappropriatewhenthe institutionhasa long historyof unconstitutionalpractices.

26 Id. at 1389.

27 It is simply nonsenseto suggest,as the defendantsdo, that the VA is “too big” or too complex
Heller 28 to be changedby a merecourtorder. Underboth consentdecreesanddisputedorders,mastershaveEhrmanLLP
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1 helpedcourtsdesignandenforcecomplexremediesfor unlawful conductby manyinstitutionsthat

2 wereat leastas complexandresistantto changeas the VA, in casesinvolving:

3 • desegregationof schools(Milliken v. Bradley(II), 433 U.S. 267 (1977) (upholding broad
equitableremediesto effectuatedesegregationdecree);Swaniz v. charlotte-Mecklenburg

4 Bd. ofEthic., 306 F. Supp. 1299, 1313 (W.D.N.C. 1969) (appointing“consultant” to aid in
implementationof desegregationplan); UnitedStatesv. BoardofSch. comm‘rs, 503 F.2d
68, 74 n.9 (7th Cir. 1974) (approvingadoptionof planpreparedby courtappointed

6 commissioner);Little RockSch. Dist. v. PulaskicountySpecialScli. Dist., 726 F. Supp.
1544, 1546, 1549-1552(E.D. Ark. 1989) (appointing“metropolitansupervisor”to develop

7 studentassignmentplan afterdistrictsdefaultedin responsibility);Morgan v. Kerrigan,530
F.2d401 (1stCir. 1976) (approvinguseof masterto implementbusingplan); Hart, supra);

• remedyingpervasiveEighth Amendmentviolationsin prisons(Gatesv. Collier, 501
9 F.2d 1291 (5th Cir. 1974) (appointinga monitorto ensurethat the statecompliedwith order

to reform Mississippiprisonfacilities); Ruiz. supra);

• correctionof systemicconstitutionalandstatutoryviolationsin mentalinstitutions
11 (Wyatt v. Sticknev,344 F. Supp.373 (M.D. Ala. 1972),enforcing325 F. Supp.781 (M.D.

Ala. 1971) (appointing“humanrights committee”to ensureresidentsof mentalinstitution
12 wereaffordedconstitutionalandhumanetreatment));

1 3 • monitoringof systemicpolice misconduct(Nat ‘1 Org.for the Reftrrn ofMarijuanaLaws
(NORML) i’. Mullen, 112 F.R.D. 120 (N.D. Cal. 1986) (appointingmonitorto ensure

1 4 government’scompliancewith law enforcementprogram));

15 • designandimplementationof voterredistrictingplans(PuertoRicanLegalDefense&
Educ. Fund, Inc. v. Gantt,796 F. Supp.681, 698 (E.D.N.Y. 1992) (approving

16 reapportionmentplanpreparedby experts.to be implementedif stateplannot in placeby

17 deadline):Martin v. Mabus.700 F. Supp.327, 337-43(S.D. Miss. 1998)(accepting
expert’sdistrictingplan for judicial electionspreparedusingcriteriaprovidedby judge));

18 • monitoringandremediationof a myriadof complex,interrelatedstatutoryand

19 constitutionalproblemsin numerousstate-widefostercaresystems(Menke,supra;
JosephA.. supra);

20 • remediationof systemicconstitutionalandstatutoryproblemsin a public housing

21 system(Perezv. BostonHousingAuthorit , 400 N.E. 2d 1231 (Mass. 1980)).

22 No onebelievesthat the problemsaddressedin this casecanbe correctedovernight. It may

23 takeyears. Currently,however,no meaningfulcorrectiveaction is beingtaken,an alreadycritical

24 problemis rapidly worsening,andwe facean emergency.TheCourt shouldrejectdefendant’s

25 attemptsto persuadeit that, no matterhow tragic andconstitutionallyunacceptablethecurrent

26 situationis, theCourt is simply helpless.As a matterof both law andfact, that is not true. Unlessthe

27 Court acts,thereis no reasonablelikelihood of meaningfulchange. At this momentin our history, the

HeIler 28 Courthasan opportunityto be a catalystfor change-- changethat eventhe VA admitsis urgently
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1 needed,that societyagreesis morally obligatory,thatexpertsconcuris a fiscal imperative,andthat is

2 constitutionallyessential.As shownabove,the funding to implementsuchdamagessits now in the

3 VA’s accounts.The Courthasboth the authorityandthe ability to fashionremediesto deliverto

4 hundredsof thousandsof mentally ill veteransthe assistanceandcarethat we owe them.

5 III. CONCLUSION

6 For thesereasons,Swordsto PlowsharesandVietnamVeteransof Americarespectfullyurge

7 the Court to find in favor of the plaintiffs andawardall of the relief soughtby the Complaint,andany

8 otherrelief that theCourt deemsappropriate.

9

10 May 1, 2008 Respectfullysubmitted,
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